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BARBER, JUDGE: Appellant, Scott Egner (“Egner”), appeals from
an order of the Laurel G rcuit Court entered on April 18, 2003,
in which the trial court revoked his conditional discharge.

On appeal, Egner argues that the trial court abused
its discretion when it revoked his conditional discharge since
his First Amendnent right to freedomof religion was violated by
the m ssion house at which he agreed to stay. Egner also argues
that the trial court abused its discretion when it revoked his

condi tional discharge because he was not able to neet the



m ssi on house’s requirenment that he either find enploynment or
perform manual |abor at the facility. Finding no abuse of
di scretion, this Court affirms the Laurel Crcuit Court’s
revocation of Egner’s conditional discharge.

On August 17, 2001, Egner was indicted on one count of
sexual abuse in the first degree. He was alleged to have
subj ected an eleven year old girl to sexual contact. On
Novenber 22, 2002, Egner pled guilty in exchange for the
Commonweal th’s offer that it would recommend a sentence of one
and one-half years. On Decenber 20, 2002, Egner was sentenced
by the trial court to one and one-half years. Egner served out
his sentence on that sanme day. Because he was a convicted sex
of fender, Egner was subject to three additional years of
condi tional discharge under the supervision of the Departnent of
Corrections, Division of Probation and Parol e, pursuant to KRS
532.043. Egner was also required to register as a sex offender
under a provision of the Sex O fender Registration Act,
specifically KRS 17.510. On December 20'", Egner net with Susan
Phel ps, a probation and parole officer in Laurel County. She
expl ai ned to Egner the various requirenents placed on his
condi tional discharge such as if he wi shed to change address
then he was required to give prior notification to his probation
and parole officer and wait for the officer’s approval before

novi ng. She al so hel ped himto conplete the necessary fornms to
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regi ster as a sex offender. Since none of his fam |y nenbers
could or would take himin, Egner agreed to go to a mi ssion
house, the Recycle Me O Lord Center (“Recycle”) in Louisville,
Kentucky. That sane day, Egner went to Louisville and noved
into Recycle.

Egner lived at Recycle from Decenber 20, 2002, to
January 13, 2003, twenty-four days. On the 13'", Egner net with
his probation and parole officer, Allen George (“George”), and
conpl ai ned that Recycle required its residents to seek
enpl oyment and if a resident could not find enploynent, then
Recycl e required the resident to do manual |abor at the
facility. Recycle also required its residents to attend
mandat ory church services. Egner told George that he did not
want to abide by Recycle’ s rules.

After Egner left George’ s office he noved out of
Recycl e and noved into anot her m ssion house down the street.
Egner failed to give the required prior notice to George and, as
aresult, failed to receive prior approval. After Egner had
nmoved, he notified George. On the 14'" George went to the
second m ssion house to determne if it was a suitable placenent
for Egner. It was not since it was within one thousand feet of
a daycare center. Under KRS 17.495, Egner was prohibited from
residing within one thousand feet of a high school, mddle

school, elenmentary school, or licensed daycare center. GCeorge
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told Egner to return to Recycle until George could find a

sui tabl e placenent for Egner. But Egner told George that
Recycl e woul d not take him back since Egner refused to abide by
its rules.

On the 14'" Egner noved out of the second nission
house and noved into a third m ssion house, The Healing Pl ace.
On the 15'", after he had noved into The Heal ing Place, Egner
notified George. George verified that The Healing Place was a
suitable facility for Egner but was outside of Ceorge’'s
geogr aphi cal area. So George decided to nmake arrangenents for
Egner’s case to be transferred to anot her probation and parole
officer in the same geographical area as The Healing Place so
Egner could reside there. But after spending one night at The
Heal i ng Pl ace, Egner noved yet again to a fourth m ssion house,
t he Wayside M ssion. But the Wayside M ssion was not suitable
since it was within one thousand feet of a school. On January
16, 2003, after Egner had noved into the Waysi de M ssion, Egner
notified George. That sane day, George arrested Egner for
violating the terns of his conditional discharge.

After being arrested, Egner was returned to Laurel
County for a revocation hearing. At the hearing, both Susan
Phel ps and Al l en George testified for the Comonweal th. Egner
called no witnesses and did not testify. Hi s attorney asked the

trial court to be lenient and to give Egner a second chance.
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But the trial court revoked Egner’s conditional discharge and
sentenced himto serve the additional three years. Now Egner
appeals to this Court.

On appeal, Egner argues that the Laurel Circuit Court
abused its discretion when it revoked his conditional discharge.
According to Egner, Recycle's requirenent of mandatory
attendance of the church services violated his First Amendnent
right to freedomof religion. He insists that George viol ated
his due process rights and his First Amendnent rights when
George ordered himto return to Recycle while awaiting a new
pl acement. Since his First Amendnment rights were violated, he
bel i eves this Court should reverse the trial court and reinstate
hi s conditional discharge.

Egner al so clainms his Ei ghth Amendnent rights against
cruel and unusual punishnment were also violated. Egner argues
that it was cruel and unreasonable for Recycle to require himto
ei ther seek enpl oynent or to perform manual |abor. According to
Egner, he was physically incapable of performng manual | abor
since he received disability benefits, although he never reveals

the nature of his disability. Egner cites Archiniega v.

Freeman, 404 U S. 4, 92 S.C. 22, 30 L.Ed.2d 242 (1971) for the
proposition that the conditions placed on his discharge nust be
reasonable. He insists that being required to perform nmanua

| abor was cl early unreasonabl e.



Finally, he inexplicably argues that KRS 17.510(2)
requi red George to assist himin conpleting the necessary forns
to register as a sex offender, and that Ceorge failed to assist
hi m

A trial court has abused its discretion when, in
exercising one of its judicial powers, it has acted in an
arbitrary and capricious manner or it has unreasonably and

unfairly rendered a decision. Kuprion v. Fitzgerald, Ky., 888

S.W2d 679, 684(1994).

Despite his insistence to the contrary, Egner’s
argunents are sinply without nerit. Egner was never required to
exclusively stay at Recycle, but he was required to stay at a
suitabl e placenent, and he was required to give prior notice and
receive prior approval if he wshed to nove. But Egner chose to
| eave Recycle without giving the required prior notice and
wi t hout receiving the required prior approval. This violated
the conditions of his release and was, by itself, sufficient to
justify revocation, but this was not Egner’s only violation, the
second m ssion house into which Egner noved was within one
t housand feet of a daycare center. Egner was specifically
prohi bited fromdoing so by KRS 17.495. Yet he violated this
statute. This second violation by itself would have been
sufficient to revoke his conditional discharge, but Egner noved

yet again w thout giving notice or receiving approval. This
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time he noved into The Healing Place, which was a suitable place
for himto reside. And even though George had sufficient
grounds to arrest Egner for violating the conditions of his
di scharge, George decided to transfer Egner’s case to a
probation and parole officer within the sane geographi cal area
as The Healing Place so Egner could |ive there, but before
George could nmake the transfer, Egner noved yet again, wthout
giving notice or receiving approval. Egner noved to a fourth
m ssi on house, the Wayside Mssion. This facility was al so
wi thin one thousand feet of a school. Egner again violated KRS
17.495. Gven these facts, the Laurel Grcuit Court’s decision
to revoke Egner’s conditional discharge was neither unreasonable
nor unfair. Nor were its actions arbitrary or capricious.
G ven Egner’s behavior, the Laurel Crcuit Court had little
recourse but to revoke Egner’s conditional discharge.

In conclusion, this Court finds that the trial court
did not abuse its discretion and it affirnms the Laurel Crcuit
Court’s order of April 18, 2003, in which it revoked Egner’s
condi ti onal discharge.

ALL CONCUR
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