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BEFORE: JOHNSON, TACKETT, AND SCHRCDER, JUDGES.

JOHNSON, JUDGE: Jeff Jones and his wife, Ann Jones, have
appeal ed froman order of the Lincoln Grcuit Court entered on
March 12, 2003, which granted summary judgnent to PBK Bank. The
trial court ruled that PBK Bank had properly applied |oan
proceeds received on behalf of the Joneses from Bank One, NA! to

a chattel nortgage and that PBK Bank had a first and superior

! Bank One, NA was a defendant in this action, but was not named a party on
appeal. It received judgnent on its cross-claimon April 9, 2003.



nortgage |ien upon the Joneses’ real estate. Having concl uded
that the trial court erred by determining that there was no
genui ne issue as to any material fact and that PBK Bank was
entitled to judgnent as a matter of |aw, we vacate and remand.

On Decenber 27, 1999, the Joneses signed a
prom ssory note in favor of Peoples Bank of Kentucky, the
predecessor of PBK Bank, in the anount of $32,352.55 and
executed a nortgage on the sane date, securing the note with
real estate. This 1999 note was a refinancing of a note and
second real estate nortgage dated Septenber 12, 1998. The 1998
and 1999 | oans were both negotiated by PBK Bank | oan officer,
Jeff Singleton. The Joneses’ business, Maverick Environnental
Construction Services, also had |oans with PBK Bank that were
supervi sed by PBK Bank | oan officer, Bob Folger. Thus, PBK Bank
had both a personal banking and busi ness banki ng rel ationship
with the Joneses. In fact, at the tine of filing this suit
agai nst the Joneses, PBK Bank had a pendi ng | awsuit agai nst
Maveri ck

On Septenber 25, 2000, the Joneses borrowed noney from
Bank One, and executed in its favor a prom ssory note and rea
estate nortgage for $194,000.00. The real estate secured a
first nortgage to Farnmers National Bank and the second rea
estate nortgage to PBK Bank. In addition to the second nortgage

lien on the real estate, the Joneses also had a debt to PBK Bank



of approximately $26, 000. 00 secured by liens on a 1996 Dodge
truck and 1981 Case tractor.

Evi dence before the trial court at the tinme sunmary
j udgnment was granted included the Joneses’ depositions and the
in-court testinony of Jeff Jones and Bruce Edgi ngton, Chief
Executive Oficer of PBK Bank, who was a | oan officer and
director of lending at the tinme the | oans were nade. The
Joneses testified that the purpose of the Bank One | oan was to
refinance and pay off the real estate loans in favor of Farners
Nat i onal Bank and PBK Bank. According to Jones’s testinony, the
loan with Bank One originated in the |ate sumer or early fal
of 2000, when Singleton asked himif he had consi dered
refinancing the |l oans on the real estate to take advantage of
| ower interest rates. Jones asked Singleton if he and Ann were
in a position to refinance and whet her refinancing woul d cause
t hem any problens with PBK Bank. Singleton stated that PBK Bank
was trying to nove sone of its notes to other institutions. He
stated that he had contacts at Collateral One Mortgage, Inc., a
title company in Lexington that would help with the refinancing.?
Col | ateral One supervised the details of the Bank One | oan
cl osi ng.

As part of the application process, Jeff Jones told

Bank One that there was a second nortgage on the real estate

2 Singleton eventually went to work at Collateral One.
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with PBK Bank. Jones testified that Bank One told himit had to
collect this information itself, so he told Bank One that it
shoul d contact Singleton. Jones asserted that Singleton
provi ded whatever information was needed by Bank One after
conpletion of the initial |oan application by the Joneses,
i ncluding the PBK Bank | oan nunbers. It is not clear fromthe
evi dence whether Collateral One or the closing attorney for Bank
One received the account nunbers from PBK Bank. Jones testified
t hat he never checked to see that the proper account nunber for
the note and nortgage was gi ven because Bank One was deal i ng
wi th Singleton who had a business relationship with the nortgage
broker, Collateral One. However, Edgington testified there was
no record in the PBK Bank | oan file that Singleton had
comuni cated with Bank One or Collateral One.

The Joneses asserted that Bank One required the
bal ance remai ning on Farners National Bank’s first nortgage and
PBK Bank’s second nortgage to be paid off and their nortgages
rel eased against the real estate, giving Bank One a first, prior
and superior nortgage lien against the real estate. Prior to
closing, Collateral One faxed a request to PBK Bank requesting a
payoff anmount for |oan #67204186370, which was the note and rea
estate nortgage that had been executed in 1998. The previous
nort gage that evidenced this |oan, dated Septenber 12, 1998, had

not been rel eased even though the | oan had been refinanced in
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Decenber 1999, and a new nortgage filed. Edgington contended
that the 1998 nortgage woul d not have been rel eased until
requested by the borrower if the Iine of credit provision was
el ected by the borrower and noted on the nortgage. However, it
appears fromthe evidence of record that this provision was not
el ected by the Joneses on this nortgage, so there is no evidence
in the record to support it not being rel eased.

PBK Bank faxed a notice to Collateral One on Septenber
18, 2000, stating that | oan #6704186370 had been “paid out.”
However, it is unclear fromthe evidence in the record whet her
PBK Bank informed Collateral One that the note had been
refinanced by the note and nortgage dated Decenber 27, 1999.
Edgi ngton testified that even though the note had not been paid
off, but rather refinanced, he did not feel that it was
m sl eading to state that the note had been “paid out.”
Edgi ngt on di d acknow edge t hat by PBK Bank receiving a payoff
request that PBK Bank was being nmade aware of the fact that a
custoner was attenpting to refinance. Collateral One then faxed
a request for a payoff on account #67204186820, which did not
involve the real estate, but rather evidenced the | oan secured
by a 1996 Dodge truck and a 1981 Case tractor.

At the closing of the loan with Bank One, the proceeds
of $97, 388.40 were disbursed to Farmers National Bank and

applied to its first nortgage, which it rel eased; and proceeds



of $26,496.50 were di sbursed to PBK Bank, which it applied to
the tractor/truck [ oan, rather than the real estate second
nortgage. Thus, PBK Bank did not release its nortgage on the
Joneses’ real estate. Wen the disbursed proceeds exceeded the
payoff on the tractor/truck |oan, Edgington attributed this
surplus to paynents nmade by the Joneses’ before the payoff was
made, and the $782.19 in excess proceeds were placed by PBK Bank
into the Joneses’ checking account at PBK Bank.

The check issued by Collateral One to PBK Bank,
designated its purpose as “nortgage payoff.” The stub of the
check contained the notations “REAL ESTATE CLOSI NG and “For:
Mort gage Payoff.” These were the only instructions given to PBK
Bank by Col |l ateral One. Edgington testified that to his
knowl edge no one at PBK Bank had communi cated with Bank One
regarding the fact that the check included the notation
“nortgage payoff” because the anount of the check matched the
previously requested payoff on the chattel |oan. Further,

Edgi ngton testified that PBK Bank had never received a request
for rel ease of the nortgage from Bank One.

Edgi ngton testified regarding three of the
paynents Jeff Jones nade to PBK Bank after the date the
tractor/truck I oan was paid off: (1) a check dated Decenber 16,
2000, in the amount $2,032.56 (equivalent to three nonthly

paynments of $677.52 on the second nortgage); (2) a check dated
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May 1, 2001, in the amount of $1,038.08, which included the
notation “2nd nortgage on farm” and (3) a check dated May 11,
2001, in the anount of $2,700.00, which included the notation
“2nd nortgage.” Edgington testified that he did not know of any
comuni cati on between PBK Bank and the Joneses regarding the
second nortgage after the Bank One closing. However, he
testified that there was | ess correspondence in the Joneses’ PBK
Bank file than was custonary.

Apparently, the May 11, 2001, paynent was the |ast
paynent received by PBK Bank and attributed by it to the debt
secured by the second nortgage. PBK Bank wote the Joneses a
| etter dated Novenmber 29, 2001, questioning their failure to pay
on the | oan secured by the real estate nortgage. On Decenber
14, 2001, Jones wote a letter to PBK Bank stating that he and
Ann t hought the second nortgage on the real estate had been paid
of f through the Bank One | oan and that any subsequent nonies
they had paid PBK Bank had been applied to other debts.

Then, on Decenber 27, 2001, PBK Bank filed a conpl ai nt
to collect the debt allegedly owed by the Joneses and to
foreclose on the real estate. PBK Bank alleged that it had a
valid first and prior nortgage lien on the real estate and that

t he Joneses had defaulted on their obligations under the



prom ssory note dated December 27, 1999.% On January 22, 2002,
the Joneses filed an answer and counterclaim They cl ai ned that
PBK Bank’s | oan on the real estate had been voluntarily paid off
with proceeds fromthe Bank One |l oan at the tine of their
refinancing in Septenber 2000, but that PBK Bank had chosen to
apply the proceeds to another loan it had with the Joneses,

whi ch was not secured by a nortgage on the real estate. They

al | eged that PBK Bank had refused to release its nortgage, in

viol ati on of KRS* 382.365.° The Joneses further alleged that PBK

3 There were two counts originally in PBK Bank’s conplaint. Count two was
di sm ssed by the trial court on March 29, 2002

4 Kentucky Revised Statutes.
5> KRS 382.365 provides in relevant part as foll ows:

(1) A holder of a lien on real property,
including a lien provided for in KRS 376. 010,
shall release the lien in the county clerk’'s
office where the lien is recorded within thirty
(30) days fromthe date of satisfaction.

(2) A proceeding may be filed by any owner of
real property or any party acquiring an
interest in the real property in District Court
or Circuit Court against a l|lienhol der that
vi ol ates subsection (1) of this section. A
proceeding filed under this section shall be
gi ven precedence over other natters pending
before the court.

(3) Upon proof to the court of the |lien being
satisfied, the court shall enter a judgnent
rel easing the lien. The judgnent shall be with
costs including a reasonable attorney’'s fee.
If the court finds that the |ienhol der received
witten notice of its failure to rel ease and
| acked good cause for not releasing the lien
the lienholder shall be liable to the owner of
the real property in the anount of one hundred
dol I ars ($100) per day for each day, beginning
on the fifteenth day after receipt of the
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Bank had m sappropriated, conceal ed, nisapplied, and converted
the proceeds paid to it by Bank One, causing damages in the
anount of the payoff nmade to PBK Bank, with interest. The
Joneses further demanded punitive damages.

PBK Bank filed a notion for sunmary judgnent and order
of sale. After a hearing was held on January 13, 2003, the
trial court concluded that there was no genuine issue as to any
mat erial fact and that PBK Bank was entitled to judgnent as a
matter of law. The trial court entered an order on March 12,
2003, finding PBK Bank to have a first and superior nortgage
lien on the real estate and granting it sunmary judgnent. In
summary the trial court found: (1) that there was no m sconduct
by PBK Bank and no m sapplication of the payoff from Bank One,
but, rather, that PBK Bank had foll owed the request for payoff
made by the Joneses as a direct result of their neeting with
Col l ateral One, and therefore did not violate any duty to the

Joneses; (2) that it was the duty of the Joneses to ensure that

witten notice, of the violation for which good
cause did not exist.

(4) A lienhol der that continues to fail to
rel ease a satisfied real estate lien, without good cause,
within forty-five (45) days fromthe date of witten notice
shall be liable to the owner of the real property for an
additional four hundred dollars ($400) per day for each day
for which good cause did not exist after the forty-fifth
day fromthe date of witten notice, for a total of five
hundred dol I ars ($500) per day for each day for which good
cause did not exist after the forty-fifth day fromthe date
of witten notice. The lienholder shall also be liable for
any actual expense including a reasonable attorney's fee
incurred by the owner in securing the rel ease of rea
property by such violation.
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Col | ateral One had the proper |oan account nunber to pay off the
nortgage and that it was the obligation of Collateral One or
Bank One to verify the account which was being paid off; and (3)
that the existing loan to PBK Bank was not paid off, as

evi denced by the Joneses’ own checks to PBK Bank after the date
of Bank One’s nortgage. The Joneses filed a notion to vacate
the order and a hearing was held on May 30, 2003. The tria
court denied the notion by order dated July 10, 2003. This
appeal ed fol | owed.

Under Kentucky law, “[t]he standard of review on
appeal of a sunmary judgnent is whether the trial court
correctly found that there were no genuine issues as to any
material fact and that the noving party was entitled to judgnent
as a matter of law.”® The trial court must review the pleadings,
depositions, and discovery evidence to determ ne whether summary
judgment is proper.’ Since “factual findings are not at issue,”?®
an appellate court need not defer to the trial court’s decision
on summary judgnment. An appellate court will review the issue
de novo since it “involves only |egal questions and the

9

exi stence of any disputed material issues of fact.” The Suprene

6 Scifres v. Kraft, Ky.App., 916 S.w2d 779, 781 (1996); Kentucky Rul es of
Cvil Procedure (CR) 56.03.

’” CR 56. 03.

8 Barnette v. Hospital of Louisa, Inc., Ky.App., 64 S.W3d 828, 829 (2002).

° lewis v. B & R Corp., Ky.App., 56 S.W3d 432, 436 (2001).
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Court has stated that “[t]he proper function for a summary
judgnent . . . ‘is to termnate litigation when, as a matter of
law, it appears that it would be inpossible for the respondent
to produce evidence at the trial warranting a judgnent in his

favor and agai nst the novant.’”°

The term “inpossible” is to be
applied in a practical sense, not in an absolute sense.
However, summary judgnment is not considered a substitute for a
trial, so the trial court nust review the evidentiary record not
to decide any issue of fact, but to determne if any rea
factual issue exists and whether the non-novant cannot prevai
under any circunstances. '?

Mor eover, “[t]he record nust be viewed in a |ight
nost favorable to the party opposing the notion for summary
judgnent and all doubts are to be resolved in his favor.”® The
novant bears the initial burden of convincing the trial court by
evi dence of record that there is no genuine issue as to any
material fact, which then shifts the burden to the party
opposi ng sunmmary judgnent. “[A] party opposing a properly

supported sunmary judgnment notion cannot defeat it w thout

10 paintsville Hospital Co. v. Rose, Ky., 683 S.W2d 255, 256 (1985) (quoting
Roberson v. Lanpton, Ky., 516 S.W2d 838, 840 (1974)). See also Steel vest,
Inc. v. Scansteel Service Center, Inc., Ky., 807 S.W2d 476, 480 (1991).

11 perkins v. Hausl aden, Ky., 828 S.W2d 652, 654 (1992).

12 steel vest, 807 S.W2d at 480.

13 1d.
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presenting at |east sone affirmative evidence showi ng that there
is a genuine issue of material fact for trial,”' but, the
threshold is quite low.*® The key phrase is “properly supported
summary judgnent notion.” In other words, the evidence
presented by the noving party in support of its summary judgnent
“must be of such a nature that no genuine issue of fact remains
to be resolved.”'® Qherw se, summary judgment is inproper even
when the party opposing sunmary judgnment presents no

contradi cting evidence. '’

The Joneses argue that the trial court decided factua
guestions on the nmerits since there were genuine and substantia
di sputes regarding the version of the evidence accepted by the
trial court. The Joneses further assert (1) that the tria
court erred in applying the | aw regardi ng involuntary paynents
because the “nortgage payoff” to PBK Bank by Bank One was a
vol untary paynent and shoul d have been applied to the rea
estate | oan as designated; (2) that the trial court, w thout any
supporting legal authority, inposed a |l egal duty on the Joneses

and Bank One to ensure that the proper |oan account nunber

4 1d. at 482.

15 Conmonweal th, Transportation Cabinet, Dept. of Highways v. R J. Cornan
Rai | road Conpany/ Menphis Line, Ky., 116 S.W3d 488, 498 (2003).

® Hartford Insurance Group v. Citizens Fidelity Bank & Trust Co., Ky.App.,
579 S.W2d 628, 631 (1979).

Y Hartford, 579 S.W2d at 631; and Carter v. JimWalter Hones, Inc., Ky.App.,
731 S.W2d 12, 14 (1987).
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acconpani ed the paynent to PBK Bank; (3) that the trial court
incorrectly supported its granting of summary judgnent with
evi dence of the Joneses’ paynents to PBK Bank subsequent to the
application of the Bank One proceeds, because the paynents had
no relevance to the fact that PBK Bank m sapplied the proceeds
in the first place; and (4) that PBK Bank confused Col | atera
One by failing to disclose that its initial payoff request was
for a note that had been refinanced, not paid in full, and that
it confused the trial court by stating that the original payoff
request did not involve the real estate, when in fact it did.
The Joneses contend that the proceeds fromthe Bank
One |l oan were a voluntary paynent to PBK Bank on their real
estate | oan that had been specifically designated as a nortgage
payoff. Under Kentucky |aw, when a debtor designates the manner
of paynment, a creditor nust make the requested application.
However, the rul e does not apply when there is no designation.?®
When the debtor does nake a designation of paynent, it does not
need to be expressed in witing or delivered in any particul ar
manner. It is sufficient if the intention is manifest and cones
to the attention of the other party at the proper tine.'® The

debtor’s intention may also be inplied fromthe circunstances at

18 McDaniel v. Barnes, Wiite & Co., 5 Bush 183 (1868); Hargis Bank & Trust Co.

V. Ganmbill, 234 Ky. 538, 28 S.W2d 769, 770 (1930).

19 Tayloe v. Sandiford, 20 U.S. 13, 5 L.Ed. 384 (1822).
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the time of paynent.?°

Even if a creditor enjoys a right to
unilaterally apply the paynent, this right may be denied for the
protection of a third party’s superior equity, or where the
creditor had reason to know that the funds were derived froma
source unrelated to the debt to which it now attenpts to apply

t he paynent.?!

If a debtor is under a duty to a third person to
apply a paynent to the discharge of a particular debt, and the
creditor knows or has reason to know of such duty, the paynent
must be so applied.? The determ nation of whether the paynent
was voluntary or involuntary is an issue that nust be addressed
in order to determ ne whether the proceeds were properly
appl i ed.

Inits order, the trial court inposed a duty on the
Joneses to give Collateral One the proper |oan account nunber to
ensure that the nortgage | oan was paid off and it inposed a duty
on Collateral One and Bank One to verify the account nunber.

However, neither PBK Bank nor the trial court cites any |ega

authority to support this position. Pursuant to Beck, supra,

PBK Bank may have had a duty to verify that it correctly applied
t he Bank One proceeds if it had know edge of the Joneses’

attenpt to refinance, either through custom or direct

20 |d. 20 U.S. at 20

2L Ellingsen v. Western Farmers Association, 529 P.2d 1163, 1166 (Wash. App.
1974).

22 United States for Use of Carroll v. Beck, 151 F.2d 964, 966 (6th Cir.
1945).
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i nvol venent with the Joneses’ |loan with Bank One. Edgi ngton
testified that when a payoff request canme to PBK Bank, it
understood that the client m ght desire to refinance. Further,
it is unclear what Singleton s role, and thus PBK Bank’s role,
was in securing the Joneses’ |oan wth Bank One.

The trial court based its decision, in part, on the
belief that Jeff Jones provided account nunbers for the payoffs;
and that as a direct result of a neeting between the Joneses and
Col |l ateral One, the specific payoffs were requested. Jones
testified that he took no part in obtaining the |oan nunbers for
t he payoffs, and that Singleton was the person who had provided
this information. Further, PBK Bank’s file contai ned no proof
to show who provided the account nunbers for the payoff. Thus,
there is nothing in the record to support PBK Bank’s
al l egations, nor the trial court’s findings, that Jones provided
Bank One with the account to be paid off. Furthernore, Jones’s
testinony regarding his relationship with PBK Bank and Si ngl et on
definitely presented a factual question as to PBK Bank’s
i nvol venent and its know edge of the Joneses’ refinancing
attenpts, and whether PBK Bank had correctly applied the |oan
proceeds.

The trial court also relied upon the three subsequent
paynents by the Joneses to PBK Bank after the payoff of the

tractor/truck | oan. However, there was a dispute as to whether
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t he Joneses understood that this noney was being applied to the
nort gage debt instead of the chattel debt. Edgington testified
that the Joneses never raised any issue regarding the subsequent
paynents. However, Jones testified that due to his and Ann’s
personal and business relationships with PBK Bank, it was
customary for Singleton or another bank enployee to call them
and to tell themto nmake a paynent, and they nade the paynents
wi t hout questioning the account to which the paynents were to be
applied. PBK Bank did not dispute this claim Thus, since the
pur pose of the subsequent paynents is in dispute, the trial
court erred in relying on these subsequent paynents to award
summary j udgnent .

Regardl ess of the purpose of these paynents, it
must first be determ ned whet her PBK Bank m sapplied the Bank
One proceeds. Jones’s testinony provided notives for PBK Bank’s
possi bl e del i berate mi sapplication of the proceeds, including
proof of the |awsuit pending by PBK Bank agai nst Maverick and
the fact that the second nortgage lien on the real estate was
PBK Bank’s only recourse on the Maverick | oans. Jones contended
that he and Ann felt deceived by PBK Bank; they alleged that
m sapplication of the | oan proceeds from Bank One was part of a
scheme to inprove its own enbarrassing financial condition by
obt ai ni ng nortgage payoff proceeds w thout rel easing the

nortgage. Jones testified that he had been told of this schene
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indirectly by Fol ger and John N chols, another enpl oyee of PBK
Bank.

The trial court’s decision was al so predicated
on the belief that the initial payoff request was for a | oan
that did not involve the real estate. These facts are disputed
by the Joneses and, in fact, even PBK Bank filed a correction in
the record stating that the |loan, for which a payoff was
initially requested, did involve the real estate. This
erroneous finding by the trial court is significant because it
i s uncl ear whether PBK Bank informed Collateral One that its
initial payoff request was on a |oan that had been refinanced
into a loan for which PBK Bank had a nortgage lien at the tine
of the Bank One closing. |If the trial court had understood that
the initial payoff request was for the real estate loan, it may
have ruled differently because of the possible m sunderstandi ng
by Collateral One as to the existence of a PBK Bank real estate
nor t gage.

Accordingly, we conclude that these genuine issues of
mat eri al fact should have precluded the trial court from
determining that it was inpossible for the Joneses to prevail at
trial. Further, even if the evidence in the record shifted the
burden of proof to the Joneses, Jones’s testinony regarding his
di scussions with Singleton, which PBK Bank coul d not expl ain and

did not deny, net the threshold to defeat summary judgnent.
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Thus, viewi ng the record nost favorably to the Joneses and
resolving all doubts in their favor, we conclude that there were
genui ne issues as to material facts regarding the allegations of
PBK Bank’s conplaint so as to preclude summary judgnent.

For the foregoing reasons, the order of the Lincoln
Circuit Court granting summary judgnent to PBK Bank is vacated
and this matter is remanded for further proceedi ngs consi stent
with this Opinion.

ALL CONCUR
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