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JOHNSON, JUDGE: Dani el Johnson has appealed fromthe fina
j udgnent of the Kenton Crcuit Court entered on Qctober 17,
2002, which pursuant to a jury verdict, convicted him of

! and assault in the fourth

mansl aughter in the second degree,
degree.? Having concluded that (1) Johnson’s objection to the
jury instructions was not properly preserved; (2) his proffered

evi dence was not preserved by an avowal; (3) the trial court did

! Kentucky Revised Statutes (KRS) 507.040.

2 KRS 508. 030.



not err by denying Johnson’s notion for a mstrial follow ng
W t nesses’ characterization of himas a “biker”; (4) the tria
court did not err by denying Johnson’s notion for a directed
verdict of acquittal; and (5) the trial court’s allow ng cross-
exam nation of Johnson regarding the Hell’ s Angel s bunper
sticker on his notorcycle during the sentencing phase of the
trial was harm ess error, we affirm

The Commonweal th presented evi dence that on Novenber
1, 2001, Johnson and his son, Brandon, went to the First and
Last Chance Bar in Kenton County, Kentucky, near the G ant
County line.® At around 9:00 p.m that evening, Johnson and
Shawn Sandlin, a fermal e bar patron, were having a brief
conversation about Johnson’s tattoos when a confrontation
occurred, resulting in Johnson and Sandlin being physically
separated by other bar patrons. During the confrontation,
Johnson and Sandlin bunped into Geg Snmith who was pl ayi ng poo
behind them As Smith turned to ask Johnson and Sandlin not to
interfere with his pool ganme, Johnson struck Smth twice in the
face, knocking Smith to the floor. At this point, Anita Kinman,

who was a co-owner of the bar and a bartender, went to the

3 Abrief review of the layout of the First and Last Chance bar is necessary
to understand the facts of this case. The front door of the building opens
to a pool table area where two pool tables are |ocated to the right side of
the doorway. To the left side of the doorway is a partition separating the
pool table area fromthe dance fl oor which encases a karaoke stage and
several tables and chairs. As you proceed into the building along the

wal kway between the pool tables and the partition, the bar is located in the
back on the right side.



kar aoke stage to get her husband, co-owner Rick Kinman, to cone
and stop the fight.* Rick Kinman placed Johnson in a “sl eeper
hol d”® in an attenpt to renove Johnson fromthe building. Kinman
told Johnson that he would release himif Johnson would agree to
| eave the building. Johnson agreed and Ki nman rel eased his hold
on Johnson. At that tine, soneone from behind yelled a
derogatory comment at Johnson and Johnson turned around and
punched the person.® A group of people then surrounded Johnson
and forced himoutside the building. Brandon, Johnson’s son,
attenpted to start another fight and was subdued by Ki nnan and
al so taken outsi de.

M ke Lovel ace was standing inside the building next to
the bar with Jason Hi cks. As Kinman re-entered the building and
began wal ki ng towards Lovel ace and Hi cks, Johnson cane back
i nside the doorway and began firing random shots froma .25
caliber sem automatic pistol. Johnson first fired a bullet that
hit the floor and then another one into the ceiling. Then
Johnson fired at | east two nore shots, one of these two shots
hit Lovelace in the chest. Lovelace died fromhis wounds two

days | ater.

4 Anita Kinman al so called 911 to sunmon the police to the bar

> A “sleeper hold” is a fighting maneuver where a person’s neck is placed in
the grip of another person’s armand pressure is placed on the person’s
carotid artery rather than the throat.

 The identity of the person Johnson struck is unknown.



After firing the shots, Johnson was knocked down and
pi nned to the floor. Hicks pried the gun out of Johnson’s hand
and laid it on the bar. Johnson was |ed outside, but returned
to the doorway wielding a knife. As Hicks wal ked towards
Johnson in an attenpt to prevent Johnson from com ng back inside
t he buil di ng, Johnson cut Hicks across the right side of his
chest with the knife. Johnson then wal ked to the bar, waived
t he knife, and demanded that Kinman serve hima drink. Kinman,
who by then had retrieved his own handgun, told Johnson that the
police had been called and that Johnson would wait in the bar
until the police arrived.

On January 25, 2002, Johnson was indicted by a Kenton
County grand jury for one count of nmurder’ for the death of
Lovel ace, one count of assault in the second degree® for the
st abbi ng of Hicks, and a second count of assault in the second
degree for the stabbing of Doug Hartman.® An eight-day jury
trial was held in the Kenton Circuit Court, beginning on August
27, 2002, and ending on Septenber 10, 2002. Johnson was
convicted of the |esser-included of fenses of mansl aughter in the
second degree and assault in the fourth degree. Johnson was

sentenced by a final judgnent entered on Cctober 17, 2002, to

" KRS 507. 020.
8 KRS 508. 020.

® Because Johnson was acquitted by the jury on this charge, the facts |eading
to the stabbing of Hartman are not relevant to this Opinion.
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ten years in prison for the conviction of manslaughter in the
second degree and one year in jail for the m sdeneanor
conviction of assault in the fourth degree. Pursuant to
statute, the sentences were run concurrently for a total prison
sentence of ten years. This appeal followed.

JURY | NSTRUCTI ONS

0

The jury was instructed as to nurder, ! mansl aughter in

1 2

t he second degree, ' and reckl ess honmicide, ** i ncl udi ng whet her

Johnson acted in self-protection®® or in the protection of

10 KRS 507.020(1) (b) provides in part as foll ows:

(1) A person is guilty of murder when

(b) [ U nder circunstances manifesting
extreme indifference to human |ife, he wantonly
engages i n conduct which creates a grave risk
of death to another person and thereby causes
the death of another person.

11 KRS 507.040(1) provides in part as follows:

(1) A person is guilty of manslaughter in the second
degree when he wantonly causes the death of another
person.

12 KRS 507.050(1) provides:

(1) A person is guilty of reckless hom cide when, with
reckl essness[,] he causes the death of another
person.

13 KRS 503.050(1)-(2) provides:

(1) The use of physical force by a defendant upon another
person is justifiable when the defendant believes
that such force is necessary to protect hinself
agai nst the use or inmnent use of unlawful physica
force by the other person.

(2) The use of deadly physical force by a defendant upon
anot her person is justifiable under subsection (1)

-5-



anot her person.!*  \Whether Johnson was reasonable in his belief
that he needed to act in self-protection or in the protection of
another is viewed under a subjective test.®® 1f Johnson were

determned by the jury to have been reasonabl e!® in his belief

only when the defendant believes that such force is
necessary to protect hinself agai nst death, serious
physi cal injury, kidnapping, or sexual intercourse
conpel l ed by force or threat.

14 KRS 503. 070 provides:

(1) The use of physical force by a defendant upon another person is
justifiable when:

(a) The defendant believes that such force is necessary to
protect a third person against the use or immnent use of
unl awf ul physical force by the other person; and

(b) Under the circunstances as the defendant believes themto
be, the person whom he seeks to protect woul d hinmsel f have
been justified under KRS 503.050 and 503.060 in using such
protection.

(2) The use of deadly physical force by a defendant upon anot her
person is justifiable when:

(a) The defendant believes that such force is necessary to
protect a third person against immnent death, serious
physi cal injury, kidnapping or sexual intercourse conpelled
by force or threat; and

(b) Under the circunstances as they actually exist, the person
whom he seeks to protect would hinself have been justified
under KRS 503. 050 and KRS 503. 060 in using such protection

S Elliott v. Conmonweal th, Ky., 976 S.W2d 416, 419 (1998).

16 KRS 503.120(1) provides:

(1) VWhen the defendant believes that the use of force
upon or toward the person of another is necessary for
any of the purposes for which such belief would
establish a justification under KRS 503.050 to
503. 110 but the defendant is wanton or reckless in
beli eving the use of any force, or the degree of
force used, to be necessary or in acquiring or
failing to acquire any know edge or belief which is
material to the justifiability of his use of force,
the justification afforded by those sections is
unavailable in a prosecution for an offense for which

-6-



that deadly force was necessary for self-protection or the

protection of another, then it would have acquitted hi m of

7

killing Lovel ace,?” unless it found Lovel ace to be an innocent

18 |'f Johnson were found to be unreasonable in his

byst ander .
belief that deadly force was necessary for self-protection or
the protection of another, then the jury would find himguilty

of mansl aughter in the second degree if he acted wantonly, *°

want onness or reckl essness, as the case nay be,
suffices to establish culpability.

See also Elliott, 976 S.W2d at 420.

7 Commonweal th v. Hager, Ky., 41 S.W3d 828, 841 (2001) provides:

[A] mstaken belief in the need to act in self-
protection does not affect the privilege to act in
self-protection unless the nistaken belief is so
unreasonably held as to rise to the | evel of

want onness or reckl essness with respect to the

ci rcunst ances then bei ng encountered by the

def endant .

18 KRS 503.120(2) provides in part as foll ows:

(2) When the defendant is justified under KRS 503.050 to
503. 110 in using force upon or toward the person of
anot her, but he wantonly or recklessly injures or
creates a risk of injury to innocent persons, the
justification afforded by those sections is
unavailable in a prosecution for an offense involving
want onness or reckl essness toward i nnocent persons.

See also Phillips v. Conmonwealth, Ky., 17 S.W3d 870, 875-76 (2000).

19 KRS 501. 020(3) provides:

“Wantonly” -- A person acts wantonly with respect to
aresult or to a circunstance described by a statute
defining an offense when he is aware of and

consci ously di sregards a substantial and
unjustifiable risk that the result will occur or that
the circumstance exists. The risk must be of such
nature and degree that disregard thereof constitutes
a gross deviation fromthe standard of conduct that a
reasonabl e person woul d observe in the situation



i.e., he was aware of the risk of death, but consciously

disregarded it. Further, the jury would find himaguilty of
reckl ess homcide if he acted recklessly,? i.e., he was unaware
of the risk but reasonably shoul d have been.

Johnson argues on appeal that the trial court erred by
failing to instruct the jury to acquit himif it found that his
decision to use deadly force for self-protection or for the
protection of another was m staken, but reasonable. He argues
that the instructions were erroneous because they failed to
specifically set forth an option for the jury to acquit him

However, our review of the record reveals that Johnson
failed to adequately preserve this issue for appellate review

“[The] [flailure to comply with RCr?! 9.54(2)% has consistently

20 KRS 501. 020(4) provi des:

“Reckl essly” -- A person acts recklessly with respect
to aresult or to a circunstance described by a
statute defining an of fense when he fails to perceive
a substantial and unjustifiable risk that the result
wi Il occur or that the circunstance exists. The risk
must be of such nature and degree that failure to
perceive it constitutes a gross deviation fromthe
standard of care that a reasonabl e person woul d
observe in the situation

21 Kentucky Rules of Crimnal Procedure.
22 ROr 9.54(2) provides:

No party may assign as error the giving or the
failure to give an instruction unless the party’s
position has been fairly and adequately presented to
the trial judge by an offered instruction or by
notion, or unless the party nmakes objection before
the court instructs the jury, stating specifically

- 8-



been interpreted to prevent review of clained error in the
i nstructions because of the failure to preserve alleged error
for review”?

Johnson stated in his brief, pursuant to CR*
76.12(4)(c)(v), that his objection to the jury instructions had
been preserved at trial and he referred this Court to the record
where he clainms it was preserved. However, in review ng the
referenced portion of the record, we find that Johnson’s

1]

objection was to the use of the word “m staken” in the jury
instructions instead of “wanton” and “reckl ess” in describing
Johnson’s belief in the need for self-protection or the
protection of another. Wile Johnson argued at trial that the
word “m staken” would confuse the issue, he did not argue the
need for an instruction requiring acquittal if his belief was
m st aken but reasonable. Regardless of this |ack of
preservation, we conclude that the instructions nmet the
requi rements of Hagar.

COLLATERAL FACTS

Johnson al so argues that the trial court erred when it

deni ed the introduction of evidence regarding |awsuits that had

the matter to which the party objects and the ground
or grounds of the objection.

2 Conmonweal th v. Thurman, Ky., 691 S.W2d 213, 216 (1985).

24 Kentucky Rules of CGivil Procedure.



been filed agai nst the bar and Kinman and evi dence of Sandlin’s
violent nature. At trial, Kinman testified that there had been
fights at the bar in the past, but that he had no “marks” on his
liquor license. |In response to this testinony, Johnson
attenpted to i npeach Ki nman by questi oni ng hi m about three
pendi ng | awsuits against himand his bar alleging injuries
inflicted by bar patrons. The trial court prohibited this |Iine
of questioning as inpeachnent on a collateral fact and as
| acki ng rel evancy. Johnson then noved to admt into evidence
certified copies of the lawsuits, which was denied by the trial
court on the same grounds. Johnson argued that the evidence of
the awsuits was rel evant because it would show the bar’s
violent environnent and allow the jury to properly determ ne the
reasonabl eness of his belief in the need for self-protection and
the protection of another.

A collateral fact is one that could not have been
i ntroduced into evidence for a purpose independently of the
self-contradiction.?® Further, “[i]t is generally recognized
that a witness may not be inpeached with respect to a matter
which is irrelevant and collateral to the issues in the

» 26

action. However, “[r]elevancy is established by any show ng

% Commonweal th v. Jackson, Ky., 281 S.W2d 891, 893-94 (1955) overruled on
ot her grounds by Jett v. Commonwealth, Ky., 436 S.W2d 788, 792 (1969).

26 Sipnmons v. Small, Ky.App., 986 S.W2d 452, 455 (1998) (quoting Jackson,
supra).
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n 27

of probativeness, however slight. “The purpose of this rule

is ‘“to mnimze confusion for the triers of fact by avoiding an
unwar rant ed and endl ess proliferation of side issues.’”?®
Johnson argues that under Kentucky case |law a
defendant’s right to present a defense prevails over the
collateral facts doctrine. He clains that inpeachnent of a
wi tness may be allowed when it is raised by the defendant in "“an
effort to help his own case,” and that it can be acconplished on
cross-exam nation of the witness being contradicted. The
Commonweal th argues that the trial court was correct in not
all owi ng the adm ssion of this evidence because these civil
suits were pending and proved not hing and that Kinman was not on
trial. It further argued that nmere allegations of unsettled
civil clainms against the bar did not tend to nmake any fact in
i ssue nore or |ess probable and were therefore irrel evant,
especially since there was no evidence offered that Johnson was
aware of previous violence at the bar, or that he had entered
the bar fearing for his safety.

Johnson al so attenpted to question Ki nman regardi ng

Sandlin’s reputation for violence. The trial court prohibited

27 gpringer v. Commonweal th, Ky., 998 S.W2d 439, 449 (1999). See al so
Kentucky Rul es of Evidence (KRE) 401 and 402.

28 gSinmons, 986 S.W2d at 455 (quoting Lawson, The Kentucky Evidence Law
Handbook, 8§ 4.10 (3d ed., 1993)).
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this Iine of questioning based on KRE 608, which limts
character inpeachnent to that of truthful ness. Johnson argues
that while the trial court technically applied KRE 608
correctly, it violated his constitutional right to present a
conpl ete defense. Johnson argues that since he raised the
defense of self-protection during trial, that the jury was
required to determ ne whet her he m stakenly used self-
protection. He clains that w thout the adm ssion of the
evidence of Sandlin’s violent reputation, he could not properly
devel op his defense. He contends that this evidence woul d have
expl ained to the jury the reasonabl eness of his belief in the
need for self-protection and that it would further hel p prove
that Sandlin was the initial aggressor. Johnson asserts that
under KRE 404(a)(2) he should have been allowed to introduce a
pertinent character trait of a victim Even though Sandlin was
not a victimin this case, Johnson argues that he shoul d not
| ose the privilege of using KRE 404(a)(2) just because the
initial aggressor and the victimwere two different people.
Once again, these issues were not properly preserved
for appellate review, since Johnson did not offer the evidence
into the record by an avowal. KRE 103 outlines the procedures

for preserving issues regarding rulings nmade at trial as to the

-12-



admi ssibility of evidence for appellate review ?® NMore
specifically, RO 9.52% describes the procedures for preserving
evidentiary issues for appellate reviewin a crimnal trial when
the trial court sustains an objection to certain testinony.

The Suprenme Court of Kentucky has consistently read
KRE 103 and RCr 9.52 as requiring an offer of avowal testinony

in order to preserve a ruling made at trial as to the

2 KRE 103 provides, in relevant part, as foll ows:

(a) Ef fect of erroneous ruling. Error
may not be predicated upon a ruling which
adm ts or excludes evidence unless a
substantial right of the party is affected; and

(2) O fer of proof. In case the ruling is
one excl udi ng evi dence, upon request of
t he exam ning attorney, the w tness may
make a specific offer of his answer to
t he question.

(b) Record of offer and ruling. The court nay add
any other or further statement which shows the
character of the evidence, the formin which it
was of fered, the objection nade, and the ruling
thereon. It may direct the making of an offer
in question and answer form

30 ROr 9.52 provides:

In an action tried by a jury, if an objection
to a question propounded to a witness is sustained by
the court, upon request of the exami ning attorney the
wi tness may nake a specific offer of his or her
answer to the question. The court shall require the
offer to be nade out of the hearing of the jury. The
court may add such other or further statenent as
clearly shows the character of the evidence, the form
in which it was offered, the objection nade, and the
ruling thereon. In actions tried without a jury the
sanme procedure nmay be foll owed, except that the court
upon request shall take and report the evidence in

full, unless it clearly appears that the evidence is
not admi ssible on any ground or that the witness is
privil eged.

- 13-



admi ssibility of evidence for appellate review 3 1In Cain v.

Comonweal t h, 32 the Suprene Court explained that “w thout an

avowal to show what a witness woul d have said an appell ate court
has no basis for determ ning whether an error in excluding his
proffered testinmony was prejudicial.”*

The record does not include Johnson's proffering by an
avowal any evidence regarding the |awsuits agai nst Ki nman and
the bar or Sandlin’s violent reputation. Thus, this Court has
not been provided a neani ngful basis for review ng the decision

of the trial court concerning the adm ssibility of the

evi dence.® As the Supreme Court stated in Partin, supra,

“[c]ounsel’s version of the evidence is not enough. A review ng

n 35

court nust have the words of the w tness. “A review ng court

requires nore than the general substance of excluded evidence in

order to determ ne whether a defendant has suffered prejudice.”3

31 See Hart v. Commonweal th, Ky., 116 S.W3d 481, 485-86 (2003); Garrett v.
Conmmonweal th, Ky., 48 S.W3d 6, 15 (2001); Commonwealth v. Ferrell, Ky., 17
S.W3d 520, 523-24 (2000); and Partin v. Comobnweal th, Ky., 918 S.W2d 219,
223 (1996).

32 Ky., 554 S.W2d 369 (1977).
¥ 1d. at 375.
34 See Hart, 116 S.W3d at 483 (quoting the 1992 commentary to KRE 103).

3% 918 S.wW2d at 223. See also Garrett, 48 S.W3d at 15 (stating that “[while
KRE 103(a)(2) and RCr 9.52 are both couched in terns of preserving oral
testinony as opposed to real evidence, a fair reading of those rules requires
avowal testinony to authenticate the docunent or object, then a tender of the
docunent or object to the court as an avowal exhibit” [enphasis added]).

36 Hart, 116 S.W3d at 483.
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“Wthout an avowal, or a crystal ball, review ng courts can
never know with any certainty what a given witness' s response to
a question would have been if the trial court had allowed them
to answer.”?’

Bl KER REFERENCES
Johnson further clainms that the trial court
erred by denying his notion for a mstrial after the
Commonweal th’ s wi t nesses, Kevin Stanmbaugh and Casandra W/ son,
i nperm ssi bly suggested to the jury during the guilt phase of
the trial that Johnson | ooked like a “biker.” Wen asked by the
Commonweal th to descri be Johnson’s clothing on the night of the
i ncident in question, Stanbaugh stated that Johnson | ooked
“kinda Ii ke a biker.” Johnson objected and argued t hat
references to Johnson being a bi ker had been discussed at a
pretrial hearing, to which the Commonweal th responded that this
heari ng had regarded anot her wi tness. Johnson then noved for a
mstrial, which the trial court denied. However, the tria
court did adnonish the jury. The trial court then asked defense
counsel if he was requesting any further adnonition, and he
replied that the one given was sufficient.

Later, when Casandra WIson was asked by the
Commonweal th to describe the person she saw bei ng escorted out

of the bar, she stated, “I hate to make generali zations, but

37" Ferrell, 17 S.W3d at 525, n.10.
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kind of biker looking . . . .” Johnson again objected and asked
for an adnonition to the jury. The trial court sustained the
objection and granted the requested relief. The trial court
adnoni shed the jury that it should disregard any attenpt by
ei ther Stanbaugh or Wlson to “characterize” Johnson in their
testimony since such “characterization” is irrelevant to the
i ssue of Johnson’s guilt or innocence.

Kentucky law is clear that a mstrial should be

[

granted only where there exists a mani f est necessity for such
action or an urgent or real necessity.’”3® As explained in WIey

v. Commonweal th,3® “‘[w] here, for reasons deemed conpelling by

the trial judge, who is best situated intelligently to make such
a decision, the ends of substantial justice cannot be attained
wi t hout discontinuing the trial, a mstrial may be declared .
.’7% Despite this broad discretion to grant a mistrial, a
trial court should do so only “under urgent circunstances, and
for very plain and obvi ous causes.”*

It is the general rule in this Commonweal th that an

adnonition by the trial court after it sustained an objection to

% Gosser v. Conmonweal th, Ky., 31 S.W3d 897, 906 (2000) (quoting Skaggs V.
Cormonveal th, Ky., 694 S.W2d 672, 678 (1985), cert denied, 476 U S. 1130,
106 S.Cr. 1998, 90 L.Ed.2d 678 (1986)).

% Ky.App., 575 S.W2d 166 (1978).

4 |1d. at 169 (quoting Gori v. United States, 367 U.S. 364, 81 S.Ct. 1523, 6
L. Ed. 2d 901 (1961)).

41 Commonweal th v. Scott, Ky., 12 S.W3d 682, 685 (2000).
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i nproper testinony is sufficient to avoid any resulting

prej udi ce. #?

Ajury is presuned to follow an instruction to

di sregard i nadm ssi bl e evidence unless there is an overwhel m ng
probability that the jury will be unable to follow the tria
court’s adnonition and the inadm ssible evidence is likely to be
devastating to the defendant.* Qur review of the record

di scl osed no overwhel m ng probability that the jury was unabl e
to follow the trial court’s clear adnonition. Because the
adnonition was sufficient to cure any error, the trial court
properly deni ed Johnson’s notion for a mstrial.

At the sentencing phase of the trial, the
Commonweal th, during the cross-exam nation of Johnson, asked him
about a sticker that was on the notorcycle he had ridden to the
bar. The sticker read, “Support Your Local Hell’'s Angels,

Chi cago.” Defense counsel’s objections were overrul ed and
Johnson testified that the sticker was put on the bike by a
friend who had worked on his bike and that he was not a nenber
of the Hell's Angels. Wile we agree wth Johnson that it was

error for the trial court to overrule his objection to this

42 W1l oughby v. Conmonweal th, Ky., 510 S.W2d 11, 12 (1974).

43 Al exander v. Commonweal th, Ky., 862 S.W2d 856, 859 (1993) overruled on
ot her grounds by Stringer v. Commonwealth, Ky., 956 S.W2d 883 (1997).
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irrel evant question, we nonethel ess conclude under RCr 9.24%

that the error was harmess. As stated in Abernathy v.

Commonweal th, *® “we are enjoined by RCr 9.24 . . . to disregard

[error] unless we are of the opinion that it affected the
‘substantial rights’ of the defendants. . . . |If upon a
consi deration of the whole case, this court does not believe
there is a substantial possibility that the result woul d have
been any different, an irregularity will be held
nonpredjudicial.”* In reviewing the entire record of this case,
we cannot conclude that this one m nor piece of evidence
affected the jury’ s decision on Johnson’s sentence. Thus, the
error does not require reversal.

DI RECTED VERDI CT

Finally, we reject Johnson’s argunent that the tria

4 ROr 9.24 provides:

No error in either the adm ssion or the exclusion of
evidence and no error or defect in any ruling or
order, or in anything done or onmtted by the court or
by any of the parties, is ground for granting a new
trial or for setting aside a verdict or for vacating,
nodi fyi ng or otherw se disturbing a judgnent or order
unless it appears to the court that the denial of
such relief would be inconsistent with substantia
justice. The court at every state of the proceeding
must di sregard any error or defect in the proceeding
that does not affect the substantial rights of the
parties.

4 Ky., 439 S.W2d 949 (1969) overrul ed on other grounds by Bl ake v.
Commonweal th, Ky., 646 S.W2d 718 (1983).

4 1d. at 952.
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court erred by failing to grant hima directed verdict of
acquittal based on self-protection. On a notion for directed
verdict, all fair and reasonable inferences fromthe evidence
are to be drawn in favor of the Commonweal th.*" “On appellate
review, the test of a directed verdict is, if under the evidence
as a whole, it would be clearly unreasonable for a jury to find
guilt, only then the defendant is entitled to a directed verdi ct
n 48

of acquittal.

In West v. Conmonweal th, *® the Supreme Court discussed

at length the interplay between self-defense and a notion for
directed verdict of acquittal:

Only in the unusual case in which the

evi dence concl usi vely establishes
justification and all of the el enents of

sel f-defense are present is it proper to
direct a verdict of not guilty. . . . [A]
defendant’s statenment that he acted in self-
defense or his description of events which
show such to be the case need not be
accepted at face value where the jury nay
infer fromhis incredibility or the

i nprobability of the circunstances that one
or nore of the elenments necessary to
qualify for self-defense is m ssing.

[I]f the evidence relied upon to establlsh
self-defense is contradicted or if there is
ot her evidence fromwhich the jury could
reasonabl y conclude that sone el enent of

sel f-defense is absent, a directed verdi ct
shoul d not be given. Wile the Commonweal th
al ways bears the burden of proving every

47 Commonweal th v. Benham Ky., 816 S.W2d 186, 187 (1991).

SQ-

49 Ky., 780 S.W2d 600, 601 (1989).
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el enent of the crine charged, a defendant

relying upon sel f-defense bears the risk

that the jury will not be persuaded of his

version of the facts [citations omtted].

Johnson’ s defense strategy was to depict hinself and
his son as victins of continuous attacks by the bar patrons.
Johnson asserts that both Lovel ace and Hicks were | arge nmen who
were in his path as he was trying to exit the bar and check on
his son. Johnson clains that he responded, as anyone would, in
protecting his son and hinself. Johnson sought to persuade the
jury that when he cane back into the bar with the gun and the
knife, that he was responding to the violence in the bar; that
it was his perception that Lovel ace was going to harm him as
Lovel ace tried to get past himas Lovelace tried to exit the
bar; and that the fatal shot was fired only after he had fired
two warni ng shots and only in response to Lovel ace bl ocking his
path in a threatening manner. Johnson nmade simlar clains
regardi ng the stabbing of Hicks.

However, the record contains evidence that Johnson had
al ready had an altercation with others at the bar and that he
had been told to |l eave. |In addition, none of the w tnesses saw
Lovel ace with a gun, knife or other weapon, nor did any w tness
see Lovel ace attenpt to harmor threaten Johnson. Moreover, the

vari ances between Johnson’s statenents at the scene and the

testinmony at trial give rise to the possibility of fabrication.
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In convicting Johnson of the offense of mansl aughter
in the second degree, the jury was required to believe, beyond a
reasonabl e doubt, that when he killed Lovel ace by shooting him
with a gun he acted wantonly in his belief in self-protection or
in protection of his son. 1In convicting Johnson of the offense
of assault in the fourth degree, the jury was required to
bel i eve, beyond a reasonabl e doubt, that when he injured Hi cks
by stabbing himwith a knife he acted recklessly in his belief
in self-protection or in protection of his son. As has been
frequently noted, “[c]redibility and weight of the evidence are
matters within the exclusive province of the jury.”®® Based on
all the testinony presented at the trial, it was not clearly
unreasonable for the jury to find Johnson guilty of both
charges. Thus, the trial court properly denied Johnson’s notion
for a directed verdict of acquittal.

For the foregoing reasons, the final judgnent of the
Kenton Circuit Court is affirned.

ALL CONCUR

50 Conmmonwealth v. Smith, Ky., 5 S.W3d 126, 129 (1999).
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