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BEFORE: BUCKI NGHAM MANULTY, AND VANMETER, JUDGES.

VANMETER, JUDCE: This matter involves a child who was comm tted
to the Cabinet for Fanmilies and Children (CFC) by the Johnson
Fam ly Court based on four separate neglect and dependency

petitions, filed in the interest of the child, involving the

Y The child s mother, K.L. F/IK/AKS., filed a pro se direct appeal in No.
2004- CA- 002409- MR.  That appeal was di sm ssed by a panel of this court on
July 16, 2004, after the nother failed to either file a brief or respond to
this court’s show cause order.



child s parents and the child' s paternal grandnother/agreed
physi cal custodian, L.B. The nother appeal ed and L. B.
cross-appeal ed, but the nother’s direct appeal was di sm ssed for
failure to file an appellate brief. On cross-appeal we affirm
as to one of the two petitions filed involving L.B., but we
reverse and remand as to the other.

The child was born in 1998. It is undisputed that the
child s father commtted nultiple acts of domestic violence
against the child s nother, with sone acts being commtted in
the child s presence. It also is undisputed that when the
parents divorced in Indiana in March 2002, they acted to avoid
the possible term nation of their parental rights by providing
in their marital settlenent agreenent that L.B., who resided in
Pai ntsville, would have physical custody and guardi anship of the
child. The agreenent further provided that the parents each
woul d have “reasonable visitation” with the child.

On Novenber 21, 2002, CFC filed three dependency or
negl ect petitions involving L.B. and both parents in Johnson
District Court Nos. 02-J-00182-001, -002 and -003. No.
02-J-00182-001, pertaining to L.B., alleged that the child was
negl ected in that she was “at risk of harmdue to [L.B."s]
failure to protect and failure to seek counseling for the child.

The child was exposed to a sexual perpetrator [father]. The



child was al so exposed to ongoi ng donestic viol ence, substance
abuse and crim nal involvenent.”

On the following day L.B., without nentioning the
pendi ng district court proceedings, filed Gvil Action No.
02-Cl -00488 in the Johnson G rcuit Court, seeking both ex parte
tenporary custody and permanent custody of the child. L.B.
al l eged that an Indiana court previously had renoved the child
fromthe nother’s care due to neglect, that the child previously
had been abused by the nother, and that crimnal child abuse
charges were pending against the nother in Indiana. L.B. also
al l eged that the child had been awarded to her by the Indiana
court due to the nother’s abuse, but that the nother “sonmehow
got the child back through” an energency protective order in
Johnson County. The Johnson G rcuit Court granted L.B.’s notion
for ex parte relief and awarded her tenporary custody of the
child, noting that its order superceded “any and all previous
Orders and/or EPO s/DVO s issued by District Courts of this
state.” On Novenber 25 the court anmended its order to prohibit
L.B. fromallowing the child to be in the father’s presence.

CFC then sought to intervene in the circuit court
action, requesting that the action be either dism ssed or
consolidated with the pending juvenile district court
proceedi ngs. The circuit court granted CFC s notion to

intervene, and it transferred to the pending district court



action “[a]ll issues relative to dependency, neglect, and abuse”
in No. 02-Cl-00488.

Al t hough sonewhat unclear, apparently the circuit
court retained jurisdiction over certain portions of No.
02-Cl - 00488, as in Decenber 2002 that court ordered L.B. to show
cause why she should not be held in contenpt of court for
failing to abide by the court’s previous orders “relative to the
m nor child being in the presence of” the father. The nother
then intervened and sought custody of the child. Subsequently a
fourth petition, No. 02-J-00182-004, was filed on January 29,
2003, alleging that the child was dependent because L.B. “failed
to protect the mnor child based upon her failure to obtain
necessary counseling and allowing mnor child to have contact
wi th” her father.

Once the famly court became operational in Johnson
County, that court assuned jurisdiction over No. 02-J-00182, and
the child was ordered to remain in CFC s custody. A
conprehensi ve eval uation report was prepared on CFC s behal f by
a University of Kentucky evaluator and was filed in the record
in June 2003. Oher reports filed in the record included a CFC
famly case plan and a hone eval uation of the nother’s |ndiana
resi dence.

On Cctober 14, 2003, the court entered adjudication

orders as to all four petitions, finding in each instance that



the child was neglected and should remain in CFC s tenporary
custody. As to L.B., in No. 02-J-00182-001 the court found that
she had “failed to protect the child.” In No. 02-J-00182-004,
which was filed after the circuit court entered its order
prohibiting L.B. fromallowng the child to be in the father’s
presence, the court found that L.B. had “failed to protect the
m nor child based upon her failure to obtain necessary
counseling and allowing mnor child to have contact with” the

f at her.

On Novenber 12, 2003, the court entered disposition
orders as to each of the four petitions, in each instance
commtting the child to CFC, adopting “the recomrendati ons of
[CFC] nunbers 1-6 as orders of the Court,” and rel easing CFC
“fromany further efforts of reunification.” More specifically
as to L.B., in No. 02-J-00182-001 the court found that she had
“failed to make progress towards providing the Court proof that
she will prevent contact with [the father], protect her from
harm and obtai n necessary counseling.” 1In No. 02-J-00182-004
the court found that L.B. had “failed to nmake sufficient
progress in showing that she will prevent” contact between the
father and the child.

The not her appeal ed and L.B. cross-appealed fromthe
court’s orders. The nother’s pro se appeal was disni ssed after

she failed to either file a brief or respond to this court’s



show cause order. Thus, only L.B.’s cross-appeal remains
active. As Nos. 02-J-00182-002 and -003 pertained to the
parents rather than to L.B., orders entered as to those two
petitions are not directly before us on appeal and will not
further be discussed.

First, we address L.B.’s contention that the tria
court erred by denying her notions for either a directed verdi ct
or dism ssal of the clains against her. W agree as to No.
02-J-00182-004, but we disagree as to No. 02-J-00182-001.

As noted above, No. 02-J-00182-004 was filed after the
court ordered L.B. not to allowthe child to be in the father’s
presence. The adjudication order entered in that action found
that L.B. neglected and failed to protect the child because she
did not “obtain necessary counseling” and she allowed the child
“to have contact with” the father. Although there certainly is
evi dence that the child needed intensive counseling and there
are indications that L.B. was so advised by Indiana authorities,
it is undisputed that L.B. was not specifically ordered by any
court to obtain such counseling. Mreover, the child s nother
testified regarding the |l engthy delays involved in scheduling
psychi atric appointnments in the Johnson County area, and L.B
testified that two or three counseling appoi ntnments were
schedul ed but cancell ed by the counseling providers. Although

it is clear that in accordance with the terns of the marital



settl ement agreenent approved by the Indiana court L.B

permtted the child to visit with the father before the Johnson
Circuit Court prohibited such visits, there was little or no
probative evidence, as opposed to nere allegations or

i nadm ssi bl e hearsay, adduced to show that the child continued
to visit with her father after the court directed L.B. not to
all ow such visits. Cearly, the evidence was insufficient to
support the court’s finding that the child was neglected for the
reasons set out in No. 02-J-00182-004, and the trial court erred
by failing to dismss or enter a directed verdict as to that
matter.

We do not agree, however, that the court erred by
failing to dismss or direct a verdict as to No. 02-J-00182-001,
which was filed before the circuit court entered an order
prohibiting L.B. fromallowng the child to visit with the
father. L.B. admtted bel ow that she was aware of the donestic
violence inflicted by her son upon the child s nother, and it
was undi sputed that the marital settlenent agreenment terns
regardi ng custody were reached in order to avoid a possible
term nation of the parents’ rights by an Indiana court. Despite
this knowl edge, L.B. allowed the parents extensive, mnimally

supervised? visitation with the child in Kentucky. Under these

2 L.B. indicated at trial that she permtted the child to return to the
parents, and that she nonitored the situation and visited with the child and
parents “on a regular basis.”



ci rcunst ances, we cannot say that the evidence was insufficient
or that the trial court erred by finding that L.B. “failed to
protect the child” while the child was in her custody, or that
t he evidence was insufficient to support that finding. CR
52. 03.

Mor eover, we are not persuaded by L.B.’s assertion
t hat the adjudication order in No. 02-J-00182-001 should be set
asi de as defective. It is true that the order, set out on ACC
Form DNA- 4, contains the above finding as to neglect, foll owed
by form | anguage that:

The Court concludes, based on the foregoing

specific findings of fact, the above-naned

child [ ] is [ ] is not: [ ] dependent

[ ] neglected [ ] abused.
Al though the trial court checked the box narked “neglected,” it
failed to check whether the child “is” or “is not” negl ected.
However, a review of the order as a whole clearly indicates that
the court intended to find that the child “is” neglected, and
that the failure to check the appropriate box constituted
nothing nore than a clerical error which could be corrected at
any tinme. See CR 60.01. Further, since L.B. failed to bring to
the trial court’s attention either this issue or her contention
that the court’s findings were not sufficiently specific, the

court’s final judgnent in No. 02-J-00182-001 is not subject to

reversal or remand based on the court’s failure to nake a



finding on an essential issue of fact. See CR 52.04; Eiland v.
Ferrell, Ky., 937 S.wW2d 713, 716 (1997).

Next, L.B. contends that the trial court erred by
admtting certain testinony which shoul d have been excl uded as
hearsay. Mre particularly, L.B. conplains that although the
court previously had found the four-year-old child inconpetent
to testify, the court permtted a CHR social worker to repeat
statenents nmade by the child regarding her father’s abuse of her
not her, regardi ng her contacts with her father, and regarding
her failure to receive counseling. L.B. also asserts that the
court erred by permtting the social worker to testify about her
conversation with an Indiana psychol ogi st who had dealt with the
parties, and about the concl usions she drew after review ng
various docunents which were not admtted into evi dence.

We agree that the court erred by permtting the social
worker to testify regarding the child s statements. See Prater
v. Cabinet for Human Resources, Ky., 954 S.W2d 954 (1997).
However, such statenents constituted cunul ative evi dence and
amounted to harm ess error in these circunstances since L.B. and
the child s nmother testified, and no one denied, that the child
w t nessed her parents’ donestic violence, that she visited with
her father after entering L.B.’s care, and that she received no
counseling while in L.B.’s care. Although we al so agree that

the court erred by adnmitting the social worker’s hearsay



testinmony regardi ng her conversations with a nontestifying

I ndi ana psychol ogi st and her review of various docunents which
were not admtted into evidence, that testinony was not
prejudicial to L.B. since the events addressed by No.
02-J-00182-001 occurred in Kentucky after the Indiana
psychol ogi st’ s involvenent with the famly ended. Mreover, the
hear say evi dence regarding the psychol ogi st’s comments was
curmul ati ve and nonprejudicial since the child s nother testified
in some detail regarding the child s psychol ogi cal issues. As
the decision in No. 02-J-00182-001 was not based on inadm ssible
evi dence, and substantial probative evidence supported the
court’s findings, the adm ssion of the inconpetent evidence
constituted nonprejudicial error. Prater, 954 S.W2d at 959;
MP.S. v. Cabinet for Human Resources, Ky. App., 979 S.w2d 114
(1998).

Finally, we are not persuaded by L.B.’s contention
that the trial court erred by admtting hearsay testinony during
t he disposition hearing. KRS 620.023 sets out a broad range of
evi dence which is to be considered by a trial court in al
dependency, negl ect and abuse cases “in which the court is
required to render decisions in the best interest of the child.”
Further, KRS 610.110(1) and (2) provide that in determning a
di sposition to be inposed “on behalf of, and in the best

interest of” a juvenile status or public offender,

10



all information hel pful in nmaking a proper

di sposition, including oral and witten

reports, shall be received by the court

and relied upon to the extent of their
probative val ue, provided that the parties

or their counsel shall be afforded an

opportunity to exam ne and controvert the

reports.

Finally, KRE 1101(d)(5) provides that the Kentucky Rul es of
Evi dence are not applicable to “sentencing by a judge.”

The di sposition hearing conducted bel ow di d not anpunt
to a “sentencing,” and it did not concern a juvenile status or
publ i ¢ of fender adjudication. However, just as the burden of
proof applicable to the guilt phase of a crimnal proceeding is
greater than the burden of proof applicable to a juvenile
dependency, negl ect or abuse proceeding, the evidentiary rules
applicable to the sentenci ng phase of a crimnal or juvenile
publ i c of fender proceeding are at |east as stringent as those
applicable to the disposition stage of a dependency, neglect or
abuse proceeding. Since hearsay woul d have been adm ssible
during a crimnal disposition hearing, we conclude that it was
adm ssi bl e during the neglect disposition hearing bel ow, and
that the trial court did not err by overruling L.B.’s
obj ections. Moreover, although L.B. asserts that the trial
court’s disposition failed to make specific findings regarding

the child s best interests, again the court’s judgnent nay not

be reversed on that ground since L.B. failed to bring the matter

11



to the trial court’s attention. CR 52.04. Further, since No.
02-J-00182-004 is being reversed for the reasons stated above,
we need not address L.B.’s additional conplaint regarding the
di sposition order entered as to that action.

The court’s order in No. 02-J-00182-001 is affirned.
The court’s order in No. 02-J-00182-004 is reversed and renmanded

for dism ssal of the underlying petition.

ALL CONCUR
BRI EF FOR CROSS- APPELLANT: BRI EF FOR CROSS- APPELLEE
COMMONVWEALTH OF KENTUCKY,
Lance A. Daniels CABI NET FOR FAM LI ES AND
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