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BEFORE: GUI DUGLI, TACKETT, AND VANMETER, JUDGES.
VANMETER, JUDGE: John Garland Perry, pro se, appeals from an
order dism ssing his petition for declaratory judgnment
requesting the court to declare himeligible for parole tine
credit as authorized by House Bill 269 (HB 269). Upon review ng
the record and the applicable law, we affirmthe Franklin
Circuit Court’s decision.

After serving a portion of a sentence inposed by the

Carroll Grcuit Court, Perry was twi ce rel eased on parole and



twice returned to prison as a parole violator, allegedly
conpleting a total of tw years and twenty-ei ght days on parole
prior to the second prison return. At the tinme of Perry's March
20, 2003, parole revocation hearing, KRS 439.344 stated that
“[t]he period of tinme spent on parole shall not count as a part
of the prisoner’s maxi mum sentence except in determning
parolee’'s eligibility for a final discharge fromparole as set
out in KRS 439.354.” However, the 2003 General Assenbly passed
an executive budget appropriations and revenue bill, HB 269,
whi ch contained a provision in section 36(a) that:

[ T] he period of tinme spent on parole shal

count as a part of the prisoner’s remaining

unexpi red sentence, when it is used to

determne a parolee’s eligibility for a

final discharge fromparole set out in KRS

439. 354, or when a parolee is returned as a

parole violator for a violation other than a

new fel ony convi cti on.
The Franklin Crcuit Court dismssed Perry’'s claim rejecting
his contention that this statutory anmendnent applied to his
sentence so as to reduce it by the nunber of days spent on
parole. This appeal foll owed.

A trial court may not grant a notion to dismss
“unl ess it appears the pleading party would not be entitled to
relief under any set of facts which could be proved in support

of his claim” Pari-Mtuel Cerks’ Union of Kentucky, Loca

541, SEIU, AFL-CIO v. Kentucky Jockey Cub, 551 S.w2d 801, 803



(Ky. 1977). Here it is not possible for Perry to succeed in his
contention that HB 269 was in effect at any tine during his
parol e revocati on proceedings and that the Franklin G rcuit
Court inappropriately dism ssed his action. According to the

| egislative history of HB 269, and contrary to Perry’ s claim

t he governor did not sign the bill on Perry's parole revocation
date of March 20, 2003. |Instead, CGovernor Patton vetoed the
bill on March 20, 2003, and the bill was finally passed at a

| ater date without the governor’s signature. Therefore HB 269
did not go into effect on or before the date of Perry’'s fina
heari ng.

We are not persuaded by Perry’s argunent that HB 269
shoul d be applied retroactively to his situation, as “[n]o
statute shall be construed to be retroactive, unless expressly
so decl ared.” KRS 446.080(3). Instead, according to KRS 446.110
the law in place at the tine nust be applied to Perry’'s parole
revocation hearings. See also Magic Coal Co. v. Fox, 19 S . W3d
88, 94 (Ky. 2000). Moreover, since Perry' s final revocation
proceedi ng occurred before HB 269 took effect, a different
result is not conpelled by KRS 446. 110, which states: “If any
penalty, forfeiture or punishnent is mtigated by any provision
of the new |l aw, such provision may, by consent of the party
affected, be applied to any judgnent pronounced after the new

| aw t akes effect.” (Enphasis added.)
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Finally, Perry clains that his treatnment was
i nconsistent with that provided to other parole violators who
were returned to custody during March 2003. Perry was returned
to custody as a parole violator on March 3, 2003, and his fina
hearing was on March 20, 2003. Perry clains that because KRS
439. 440 allows the parole board thirty days in which to hear the
case of a prisoner returned for a parole violation, his fina
heari ng shoul d have been postponed until sonmetinme after HB 269
took effect, thereby entitling himto receive credit for tine
spent on parole. W disagree. Even if we assune w thout
deciding that HB 269 took effect within thirty days of Perry’s
return to prison, the parole board was not required to delay its
action in order to allow Perry to benefit fromthe statutory
amendnent .

We conclude that the Franklin CGrcuit Court properly
di sm ssed Perry’s action for failure to state a clai mupon which
relief could be granted. W affirm
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