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COMBS, CHI EF JUDGE: Marta and Terry Hensl ey appeal fromthe
trial order and judgnment of the Warren Circuit Court in favor of

Bank One, Kentucky, NA (Bank One, or “the bank”), and Kentucky

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.



Aut o Recovery Service, Inc. (Kentucky Auto), following a jury
trial on their claimof wongful repossession. The Hensleys
contend that the trial court nmade several evidentiary errors
that deprived themof a fair trial. They also argue that their
rights to due process were inpaired by the hiatus of four years
between the filing of their conplaint and the trial. After a
careful review of the record, including the video recording of
the trial conducted by the Special Judge, Hon. Phillip R
Patton, we have found no error. Thus, we affirm

On May 9, 1997, Marta Hensl ey purchased a 1997 Dodge
Ram pi ck-up truck from Martin Autonotive in Bowling G een
Kentucky. The cost of the truck according to the purchase
agreement was $41,000. That figure was adjusted by the
deducting of the Hensleys’ down paynent of $5,000, the addition
of the cost of credit health and disability insurance, and the
addi tion of taxes and other fees -- |eaving a bal ance of
$43,802.55. In order to finance the sale, Marta entered into a
personal |oan agreement with Bank One and gave the bank a
security interest in the vehicle. According to the agreenent,
she was obligated to repay Bank One in installnents of $968. 68
over the span of 66 nonths -- begi nning August 7, 1997.

Before Marta' s first paynent becane due, she becane
ill with a thyroid tunor. She filed a claimwith her disability

i nsurer, Protective Life Insurance Conpany (Protective Life),
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for paynment of her installnment |oan. Protective Life began
maki ng nonthly paynents of $750, beginning with the August 1997
paynent .

In January 1998, Marta discovered that Protective Life
was payi ng $220 |l ess than the anpbunt due -— resulting in an
arrearage of $1,100. Thus, she nade two paynents that nonth
($600 and $500) to nmke the account current. However, she did
not continue to nake regul ar paynents of the difference of $220.
By April 1999, she was again in arrears on the loan -— this tine
in the amount of $1,800. Bank One then decided to repossess the
vehi cl e.

On April 25, 1999, the bank di spatched Kentucky Auto,
a conpany |located in Louisville, to repossess the truck. After
satisfying the deficiency owed to the bank and payi ng additiona
sunms required by the bank to continue the |oan, the Hensleys
recovered their truck from Kentucky Auto a few days later. Upon
returning hone, the Hensleys discovered that many itens of
personalty were mssing fromthe truck, including a cell phone,
nunerous cassette tapes, anmunition, and a bag containing $3, 600
in cash. In addition, the truck had been danaged in the course
of the repossession.

On Cctober 27, 1999, Marta filed a conpl ai nt agai nst
Bank One and Kentucky Auto. She clained that the truck had been

wrongfully repossessed; that she was | ess than one nonth in



arrears at the time of the repossession; and that the bank had
not informed her that she had to pay on the due date to avoid
repossessi on. She sought conpensation for the damages all egedly
resulting to the truck during the repossession and for the itens
|l ost fromthe truck. She also clained punitive damages and
attorney’s fees. Because many of the itens mssing fromthe
truck bel onged to her husband, Marta was permtted to anend her
conplaint to add Terry Hensley as a plaintiff.

Al t hough the Hensl eys’ conpl aint and anended conpl ai nt
did not assert any clains against the deal ership, Martin
Aut onotive, they nonethel ess made several allegations of
wr ongdoi ng agai nst it during the discovery process. They
conpl ained that Terry had not been allowed to acconpany Marta
when she executed the sales contract and conpleted the
application for the installnment |oan. They also clained that
Marta signed those docunments under duress, generally alleging
that the deal ership took advantage of the fact that Marta was a
“shy person” of foreign descent who was unskilled at “dealing
with [a] pushy auto sal esman.” (Record, p. 776.)

Prior to trial, Bank One filed a notion in limne to
prohi bit the introduction of evidence relating to the Hensleys’
contract with Martin Autonotive. On August 13, 2001, the court
granted the notion and adnoni shed the Hensl eys not to make any

reference at trial as to: their negotiations with Martin
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Aut onotive for the purchase of the truck, the conduct of the
deal ership’s enpl oyees, and any dealings with Martin Autonotive
that occurred after the purchase of the vehicle.

The trial was continued three tines pursuant to
noti ons made by Kentucky Auto. The Hensleys did not object to
these notions. The trial did not begin until My 13, 2003 -
twenty-one nonths after the court had ruled on Bank One’s notion
in limne.

The Hensl eys’ theory of the case changed several tines
t hroughout the litigation. At a pre-trial hearing in January,
2001, their attorney stated that all the paynents made by the
Hensl eys appeared to have been accounted for in the | oan history
provi ded by Bank One during discovery. However, on the day
before trial, the Hensleys alleged for the first tinme that they
had made a second paynment of $5,000 the week follow ng the
pur chase that was never credited to their account. The tria
court excluded evidence of the additional paynent of $5, 000, and
t he Hensl eys argue on appeal that it erred in so doing.

The Hensl eys also alleged (again for the first tinme at
trial) that they sent a paynent of $2,500 to Bank One in
Decenber 1997. This paynent was not reflected in the bank’s
| oan history nor was it credited against the loan. Although

their testinmony concerning this paynent was admtted into



evi dence, the Hensleys had no receipt or cancelled check to
support their claimthat they had paid this noney to the bank.

At the conclusion of the Hensleys' proof, the trial
court granted Kentucky Auto’s notion for a directed verdict in
part, concluding that the repossession of the truck had been
acconpl i shed wi thout a breach of the peace. The jury later
found: (1) that the Hensleys were in default on the loan with
Bank One at the tinme of the repossession and (2) that Kentucky
Aut o had exercised ordinary care in protecting the vehicle while
it was in its possession. A judgnent consistent with the
verdi ct was entered on May 23, 2003. The Hensleys filed a
notion to alter, anmend, or set aside the trial order and
j udgnment, which was denied. This appeal foll owed.

The Hensleys’ first two argunents involve the ruling
of the trial court that prevented them fromintroduci ng evi dence
of an additional paynent of $5,000 to Martin Autonotive within a
few days of the vehicle’ s purchase. The Hensleys testified that
t he $5, 000 down paynment for the truck was paid in cash on May 9,
1997. Terry Hensley testified by avowal that a representative
of the bank cane to his business a few days after the purchase
and demanded that they pay an additional $5,000 toward the | oan.
He testified that he conplied with the bank’s request. As

evi dence of this additional paynment, the appellants presented



two cancel |l ed checks for $2,500, each payable to Martin
Aut onoti ve, dated May 12, 1997.

The bank made di scovery requests early in the
[itigation to obtain information fromthe appellants concerning
paynments nmade by them-- or by others on their behalf -- that
were not credited against the | oan. However, the second $5, 000
paynent was not revealed until May 12, 2003 -- literally the eve
of trial. Because the checks were paid to Martin Autonotive
rather than to Bank One, Special Judge Patton rul ed consistently
with the court’s prior decision on the bank’s notion in [imne
and refused to allow the jury to hear evidence concerning the
paynent .

The Hensl eys argue that the court abused its
di scretion in denying themthe opportunity to establish that
they were not in default. They also contend that the court
abused its discretion in allowing Bank One to introduce a
paynment history that did not include the additional $5, 000 paid
to Martin Autonotive.

“The presentation of evidence . . . rests in the sound

di scretion of the trial judge.” Moore v. Commonwealth, Ky., 771

S.W2d 34 (1988). Therefore, our standard of review of an
evidentiary ruling of a trial court is abuse of discretion.
“The test for abuse of discretion is whether the trial judge’s

deci sion was arbitrary, unreasonable, unfair, or unsupported by



sound legal principles.” Goodyear Tire and Rubber Co. v.

Thonpson, Ky., 11 S.W3d 575, 581 (2001). 1In this case, we
cannot conclude that the court abused its discretioninits
ruling on this paynent.

The paynent at issue (consisting of the two checks for
$2,500 each) was not made to the bank but rather to Martin
Autonotive. The checks were not negotiated by Bank One. The
Hensl eys offered no evi dence of why Martin Autonotive demanded
this noney. (Wt note that the alleged paynent of the first
$5, 000 as the down paynment had been nade in cash.) There was no
proof that the sumwas used to of fset any anmounts that the
Hensl eys owed to the bank.

If the checks been nmade payable to Bank One, or if
t hey had been negoti ated by Bank One, they would constitute
rel evant evidence as to Marta's default. However, because there
was no evidence that the all eged paynent was ever associ ated
with or received by Bank One, it was not relevant to any issue
before the jury. Thus, the trial court did not err in excluding
t he checks along with Terry's testinony concerning the paynent.

The Hensl eys next argue that the trial court abused
its discretion in refusing to allow themto read the deposition
of Richard Thomas to the jury. Thomas, an enpl oyee of Bank One,

was in charge of the indirect | oan departnent at the tinme of



Marta' s purchase of the truck. H's job consisted of soliciting
busi ness fromthird parties -- such as car deal ers.

Thomas had no know edge of Marta’s loan with the bank.
However, the Hensleys sought to offer Thomas’s testinony in
order to establish that Martin Autonotive was the agent of Bank
One in order to render Bank One accountable for the all eged
m sconduct of Martin Autonotive during the purchase
negoti ati ons. They contend that Thomas’s testinony was rel evant
and necessary to establish that Marta was fraudul ently i nduced
to purchase the 1997 pick-up truck

Nevert hel ess, as we have observed earlier, the

Hensl eys did not sue Martin Autonotive -- nor did they attenpt

to rescind the purchase agreenent. Their clainms of fraudul ent
i nducenent and duress were never set forth either in their
original conplaint or in their anended conplaint. Their only
cl ai mwas for wongful repossession, a claimwhich required
proof that Marta was not in default at the tine of the

r epossessi on.

Thomas’ s testinony related to the role of Martin
Autonotive as the bank’s agent for the |imted purpose of
processi ng the paper work associated with the financing of the
vehicle. This Iimted agency would not have entitled the
Hensl eys to a judgnent agai nst the bank for any tortious conduct

of Martin Autonotive. Thomas’s testinony did not create a nexus

-9-



bet ween the all eged hard-sell tactics of Martin Autonotive and
the bank. There was no indication that the deal ership’ s sal es
techni ques were of any benefit to Bank One or even that the bank
had any know edge of such conduct. Thomas’s deposition did not
have any bearing on the critical issue of whether Marta was in
default on her loan. Consequently, the court did not abuse its
di scretion in excluding this testinony.

The Hensl eys al so contend that Kentucky Auto was
liable as a matter of |law for the danages that they clained to
have sustained in the course of the repossession with respect to
mssing articles. Wether these | osses were attributable to the
actions of Kentucky Auto was a matter properly submtted to the
jury for resolution. As the finder of fact, the jury was not
required to believe the Hensleys’ account of events. Therefore,
the trial court did not err in refraining fromdirecting a
verdi ct on Kentucky Auto’s liability for the damages to the

vehicle and for the lost itens of property. Rainbo Baking Co.

V. S & S Trucking Co., Ky., 459 S.W2d 155 (1970).

The Hensl eys contend that the trial court also erred
in denying their notion for a mstrial because of a conversation
that occurred during a recess between Bank One’'s attorney and
four jurors. The contact was w tnessed by the Hensleys’
attorney, who reported the incident to the court. Bank One’'s

counsel acknow edged that she had said “hello” to a “coupl e of
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the jurors” and that she had remarked to a group of jurors that
an approaching stormwas visible through a window in the
court house.

In response to the notion for a mstrial, both Bank
One and Kentucky Auto requested that the court conduct a voir
dire of the jurors involved. The Hensleys objected. The tria
court denied the notion for mstrial and postponed any
guestioning of the panel until after a verdict was returned. At
the conclusion of the trial, the jurors acknow edged t hat
counsel’s comments had not concerned anything other than the
weat her.

City of Catlettsburg v. Sutherland’ s Admir., Ky., 57

S.W2d 512 (1933), cited by the appellants, is not factually

congruent with the instant case. In Cty of Catlettsburg, a

short conversation (10 to 15 mnutes) took place between the
wi dow of the decedent and several jurors. The w dow al so
engaged in a second conversation of unknown |ength w th another
juror. The court reversed the judgnent on other grounds but
declined to hold that these contacts, standing alone, would
require a reversal of the judgnent. |d. at 514.

We believe the incident conplained of in this case is

nore simlar to the facts of Hamlton v. Poe, Ky., 473 S.W2d

840 (1971). In HamlIton, the trial court denied a mstria

where “the parties did not discuss any matters relating to the
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trial” and the conversation involving the jurors was so casua
that it “could not have had any effect in anyway on the outcone

of the trial.” See also, Bee's Ad Reliable Shows v. Maupin's

Admi x, Ky., 226 S.W2d 23 (1950), and C. V. H Il & Co. v.

Hadden’s Grocery, Ky., 185 S . W2d 681 (1945).

Litigants and their attorneys should nake every effort
not to attenpt to associate or to ingratiate thenselves with the
menbers of the jury. Wether a contact is sufficiently
egregious to warrant a mstrial remains a matter for the sound
di scretion of the trial court. W find no abuse of that
di scretion in the court’s refusal to end the trial because of
counsel’s brief, innocuous observations about the weather to the
jurors.

The Hensl eys have raised two i ssues with respect to
the introduction of docunents obtained by Bank One from Marta’s
credit health insurer, Protective Life. 1In conpliance with a
subpoena i ssued by Bank One, Protective Life produced forns
conpl eted by Marta and her physician in seeking disability
i nsurance benefits. Although they contained the diagnosis of
Marta' s physician, the dates of her treatnment, and the nature of
those treatnents, the docunents which were produced were not
medi cal records as such. However, they contained Marta’s
certification that she had performed no work since she filed for

the benefits and that she remai ned unable to work.
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Bank One introduced the fornms as evi dence bearing on
Marta's credibility. Mrta testified that she becane ill soon
after purchasing the pick-up truck. During the nonths that
Protective Life was paying the bul k of her car paynent, Marta
testified that she was working as the bookkeeper at Terry’'s
grocery store, that she started a counseling business, and that
she worked a few hours each norning at the courthouse as an
interpreter. Accordingly, her certification in the insurance

docunents that she was unable to performany work literally

pl aced Marta’'s credibility in question. Because the docunents
constituted rel evant evidence, we find no error in their
adm ssi on.

In defense of its use of these records, Bank One
argues that if Protective Life's release of the docunents
viol ated the Federal Health Insurance Portability and
Accountability Act (H PPA), the Hensleys nust |ook to Protective
Life for relief. W agree. W note, however, that the health
informati on on the docunents as revealed to the jury did not
contain any information about Marta' s nedical condition that she
had not al ready disclosed during her direct testinony. Thus, we
percei ve no abuse of discretion by the court in admtting this
evi dence.

The Hensleys also cite as error the court’s refusal to

conpel Kevin Vittitow, general nmanager of Kentucky Auto, to
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reveal his annual incone. The appellants claimthat the anmount
of his salary “was very relevant to know his real reason to not
tell the truth at trial and to nmake Appell ee Kentucky Auto | ook
perfect.” (Appellants’ brief, p. 12.)

Vittitow testified that he had worked at Kentucky
Auto, a small conpany w th about six enployees, since its
inception 12 years earlier. He also testified that he hoped to
pur chase the conpany upon the retirenent of its current owner.
Thus, the jury was nade aware of Vittitow s close persona
relationship with the owners of the conpany as well as his
future aspirations. W believe the jury had sufficient
information to allow it to assess his notivation and any
possi bl e bias. An evaluation of his credibility was not
dependent upon know edge of his incone. The issue of any
di screpanci es between Vittitow s testinony and the other
evi dence presented at trial was properly decided by the jury.
It is not our proper function on review to determ ne w tness
credibility inlieu of a jury.

The Hensl eys | ast argue that they were deprived of a
fair trial by the numerous and | engthy continuances granted to
Kentucky Auto. Qur review of the record reveals that the
Hensl eys did not object to the continuances. Thus, this issue
has not been preserved for our review

The judgnent of the Warren Circuit Court is affirnmed.
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ALL CONCUR.

BRI EF FOR APPELLANTS: BRI EF FOR APPELLEE, BANK ONE:
Nancy O iver Roberts Hel ene Gordon Wi ans
Bowl i ng Green, KY Louisville, KY

BRI EF FOR APPELLEE, KENTUCKY
AUTCO,

Mchael S. Vitale
Bow i ng Green, KY
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