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SCHRCDER, JUDGE: 1In early 2003, the Comm ssioner for the
Departnent of Financial Institutions (“Departnent”) entered an
order of default agai nst Consolidated Mortgage, Inc. (“CM”)
revoking both of CM’'s broker’s licenses in the Departnent’s
adm ni strative action designated 2003-AH-001. CM filed a
notion to set aside the default order. The Deputy Conm ssioner,
to whom the case had been assigned, did nodify the default order

but denied CM’s notion to set aside the default order. In



response, CM filed a petition for review, pursuant to KRS
294. 210 and KRS 13B. 140, with the Franklin G rcuit Court
chal l enging the denial. Shortly thereafter, it noved for
summary judgnent. On Septenber 10, 2003, the circuit court
entered an order in which it denied CM’s notion; granted
summary judgnent in the Departnent’s favor; and affirmed the
default order. CM appeals fromthe circuit court’s judgnent.

On appeal, CM argues that the default order was void
because the Departnent had filed a civil conplaint against it
with the Franklin Crcuit Court. According to CM, this granted
the circuit court exclusive jurisdiction to revoke its nortgage
broker’s licenses. CM also argues that the Deputy Commi ssi oner
abused his discretion when he failed to set aside the default
order because CM'’'s attorney was ill at the tinme the
adm ni strative conplaint in 2003-AH 001 was filed and because a
corporation is not responsible for crines commtted by enpl oyees
acting outside the scope of their enploynent. Finding no abuse
of discretion, this Court affirns.

CM was a nortgage | oan broker conpany |icensed by the
Departnment, which previously possessed two broker’s |icenses.
Donald A. dark (“Donald”), CM’s president, owned fifty percent
of CM. H's wfe, Barber G Cark (“Barber”), CM’'s vice-
presi dent, owned the other fifty percent. Brenda Gentry

(“Brenda”) worked as CM’'s secretary/treasurer.
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In 2002, the Departnent discovered that from February
2001 to March 2002, when CM’'s closing agent, Janes C ay
(“Cay”), would close a new residential nortgage |oan, he would
turn the proceeds over to CM instead of using themto pay off
the prior nortgage creditor. CM would then deposit the
proceeds into an escrow account that Barber and Brenda had
opened for CM in 1993 at Central Bank in Lexington, Kentucky.
CM woul d then pay off the prior creditor two to four weeks | ate
with funds fromthe escrow account. Due to these activities,
the Departnent filed, pursuant to KRS 294.090, an administrative
action, designated as 2002- AH- 017, against CM and sought to
revoke both of CM’'s licenses. In Novenmber of 2002, the
Department held an adm ni strative hearing at which it introduced
an anal ysis of approximtely seventy of CM’'s loans. It found
that CM had paid nunmerous prior creditors late. Not only had
CM paid the creditors late, but it had also altered over one
hundred checks to nake it appear as if the prior creditors had
been paid sinmultaneously with the deposit of the new nortgage
| oan proceeds. CM also altered nunerous bank statenments
apparently in an effort to hide its activities, and it failed to
di scl ose the existence of the escrow account to the Departnent.

Wil e 2002- AH- 017 was still pending, the Departnent
di scovered that Barber and Brenda had opened anot her escrow

account for CM at Bank One in Lexington. CM also swtched
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closing agents fromClay to the lawfirmof Elam& MIller. In
the cl osing nonths of 2002, Elam & MIler turned over to CM the
| oan proceeds fromfive different nortgage |l oans. CM deposited
t hese funds, totaling approxi mately $494,000.00, into its new
escrow account but never paid the prior creditors. After the
Departnment | earned of this, it filed, on January 10, 2003, a
civil conplaint, pursuant to KRS 294.190(2)(b), with the
Franklin Grcuit Court seeking injunctive relief against CM and
agai nst Donal d, Barber, and Brenda, as individuals. The
Depart ment sought to enjoin the respondents fromengaging in the
nort gage | oan broker business. The circuit court issued the
i njunction that sane day.

Later, on January 20, 2003, the Departnent filed
adm ni strative conplaint, 2003- AH 001, agai nst the respondents.
Pursuant to KRS 294. 090, the Departnent sought to revoke both of
CM’'s broker’s licenses. On January 22, 2003, the Departnment
successfully served the conplaint on CM by serving Donal d,
CM s process agent. On the sanme day, the Departnent also
successfully served the conpl aint on both Barber and Donal d, as
individuals. Finally, on February 3'% the Department served the
conpl ai nt on Brenda.

In the conplaint, the Departnent alleged that CM had
committed at |east five counts of theft by failure to nake

required disposition of property, KRS 514.070, because it failed
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to pay off five residential nortgage |oans. Pursuant to 808 KAR
12: 030, the respondents had twenty days to file an answer and to
request a hearing. Despite the fact the conplaint clearly
stated this, the respondents failed to file an answer or to
request a hearing. On February 28, 2003, the Conm ssi oner
entered an order of default against CM and agai nst Donal d,

Bar ber, and Brenda, as individuals. The Conm ssioner revoked
both of CM’'s |icenses and prohibited Donal d, Barber, and Brenda
fromengaging in the nortgage | oan broker business.

On March 10, 2003, the respondents filed a notion to
set aside the default order; to consolidate 2003- AH 001 with
2002- AH 017; to dism ss Donald and Barber as individuals, and to
strike all allegations against them To support this notion,

CM s attorney, Robert Ristaneo, argued that he had been
hospitalized from January 5'" to January 13'" and under nedi cal
supervi sion from January 14'" to February 25'". Thus, he was
unabl e to engage in the practice of law. Not only did Ri staneo
argue his illness prevented the respondents from answering the
conplaint, but Ri staneo al so argued that the Departnent’s
attorney failed to serve the conplaint on himas required by the
“Canons of Ethics.” The Deputy Comm ssioner, who considered the
notion, nodified the default order by dism ssing the conpl ai nt
agai nst Donal d, Barber, and Brenda, as individuals, and by

striking the portion that prohibited themfromengaging in the
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nort gage | oan broker business. But the Deputy Comm ssioner
declined to set aside the default order, and he affirnmed the
revocation of CM’'s licenses.

Not satisfied with the Deputy Comm ssioner’s ruling,
CM filed a petition for reviewwith the Franklin Grcuit Court.
Inits petition, CM argued once again that Ri staneo’s illness
prevented it fromanswering the adm nistrative conplaint. CM
al so argued again that the Departnment’s attorney violated the
“Canons of Ethics” by failing to serve the conplaint on
Ri staneo. Finally, CM argued that it was not responsible for
Barber’s and Brenda’'s crimnal conduct since they had acted
outside the scope of their enploynment. CM noved for sunmary
judgment. The Franklin Crcuit Court found that the Departnent
had conplied with KRS 13B. 050, the statute regardi ng procedures
for adm nistrative hearings, and had properly served the
conplaint on CM. The circuit court noted that CM had fail ed
to respond to the conplaint and failed to request a hearing.
The circuit court also noted that KRS 13B. 050 only required
service of process on the parties naned in the conplaint.
Unconvinced by CM’s argunents, the circuit court denied its
notion and granted summary judgnent in the Departnent’s favor.

On appeal, CM argues that when the Departnent filed
for injunctive relief with the Franklin G rcuit Court, this

civil action invested the circuit court w th excl usive



jurisdiction to revoke CM’'s licenses. CM insists that the
Departnent | acked jurisdiction to maintain the adm nistrative
action, 2003-AH 001, against it. Thus, CM concludes that the
default order against it was void. To support its argunment, CM

cites Snothers v. Lewis, Ky., 672 S.W2d 62 (1984), and Revenue

Cabi net v. Cherry, Ky., 803 S.wW2d 570 (1990). However, CM

fails to explain how these cases support its argunent.

Contrary to CM’s argunent, the General Assenbly, in
KRS 294. 090, granted the Conm ssioner of the Departnent of
Financial Institutions exclusive authority to revoke nortgage
| oan broker’s licenses. Not only did the General Assenbly grant
t he Comm ssioner this power but, in KRS 294.190(2)(b), it also
granted the Conm ssioner the authority to seek injunctive relief
fromFranklin Crcuit Court. CM cites neither case | aw nor
statute that would prohibit the Departnment from seeking to
adm nistratively revoke a broker’s license while sinultaneously
seeking to enjoin that sanme broker fromviolating the provisions
of KRS Chapter 294.

Furthernore, neither of the cases cited by CM
supports its argunment that the circuit court had exclusive
jurisdiction to revoke its broker’s licenses. |n Revenue

Cabinet v. Cherry, Ky., 803 S.W2d 570 (1990), the Suprene Court

hel d that KRS 131.130 did not grant the Revenue Cabinet the

authority to issue adm nistrative subpoenas in order to obtain a
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t axpayer’s records. In Snothers v. Lewis, Ky., 672 S.W2d 62

(1984), the Suprene Court held that the General Assenbly coul d
not restrict a court’s inherent power to issue injunctions.

CM al so argues that the Departnent abused its
di scretion by not setting aside the default order. According to
CM, the Deputy Conm ssioner abused his discretion because he
failed to take into consideration the fact that Ri staneo had
been ill. Al so, the Deputy Comm ssioner abused his discretion
because he failed to recognize that CM was not responsible for
Barber’s and Brenda’'s crimnal conduct since they were acting
outside the scope of their enploynment. To support this

argunment, CM cites Caretenders, Inc. v. Comonweal th, Ky., 821

S.W2d 83 (1991).

I n Lexi ngton-Fayette Urban County Human Ri ghts

Commi ssion v. Wal-Mart Stores, Inc., Ky. App., 111 S.W3d 886

(2003), the Lexington-Fayette Urban County Human Ri ghts

Comm ssion entered a default judgnent against Wal-Mart and

deni ed Wl - Mart’ s subsequent notion to set aside the default
judgnment. 1d. at 889. Wal-Mart filed a petition for the
Fayette Circuit Court to review the Comm ssion’s denial. The
Fayette Crcuit Court reversed the Commssion. I|d. On appeal
this Court pointed out that when review ng an agency’ s deci sion,
the ultimate concern is whether the agency acted arbitrarily.

This Court stated that the Conmi ssion’s denial of Wal-Mart’s



notion to set aside the default judgnment was entitled to the
sane deference froma reviewing court as this Court nust give to
atrial court when review ng one of its discretionary rulings.

Id. at 890. In Geen Seed Conpany, Inc. v. Harrison Tobacco

St orage Warehouse, Inc., Ky. App., 663 S.W2d 755, 757 (1984),

this Court noted that trial courts have w de discretion in
deci di ng whether or not to set aside a default order but a trial
court will not set aside a default order unless the novant has
shown both good cause and a neritorious defense.

The record shows that the Departnent properly and
successfully served process on CM. Yet, despite being properly
served and being aware of the conplaint, CM chose to ignore it.
Once the default order had been entered against it, CM argued
that it could not answer the conplaint because its attorney,

Ri staneo, was ill. But CM never explains to this Court, nor
did it explain to the Deputy Conm ssioner or the circuit court,
why or how Ristaneo’s illness prevented it from respondi ng
Therefore, the Deputy Conm ssioner did not abuse his discretion
when he concluded CM failed to show good cause.

Not only did CM fail to show good cause but it also
failed to showit had a neritorious defense. KRS 502.050, the
statute regarding corporate liability, states in pertinent part:

(1) A corporation is guilty of an offense
when:



(b) The conduct constituting the offense is
engaged in, authorized, comanded or
wantonly tol erated by the board of directors
or by a high managerial agent acting within
the scope of his enploynent in behalf of the
cor poration; or

(2) As used in this section:

(b)"H gh manageri al agent" neans an officer

of a corporation or any other agent of a

corporation who has duties of such

responsibility that his conduct reasonably

may be assuned to represent the policy of

t he corporation.
The Departnent revoked both of CM’'s |icenses because Barber and
Brenda had opened the escrow account; had deposited | oan
proceeds in it; and subsequently failed to pay those proceeds to
the prior creditors. Since Brenda was CM’'s treasurer, she
obviously acted within the scope of her enploynent when she
engaged in these activities. Barber was a fifty-percent owner
of CM and its vice-president, which nmade her an officer of the
corporation. As one of CM’'s officers, Barber not only
authorized the illicit activities but she also actively
participated in them Pursuant to KRS 502. 050, Barber’s and
Brenda’'s actions were sufficient to inpute liability to CM.

G ven the facts, CM’'s argunent that it was not responsible for

Barber’s and Brenda’'s crimnal conduct is sinply without nerit.
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Since CM failed to show either good cause or a
nmeritorious defense, the Deputy Conm ssioner did not abuse his
di scretion. Therefore, this Court affirnms the Franklin Crcuit

Court’s order.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Robert F. Ri staneo Aubrey R Mooney
Lexi ngt on, Kent ucky O fice of Financial

Institutions
Frankfort, Kentucky
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