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BEFORE: COMBS, CHI EF JUDGE; BARBER, JUDGE; M LLER, SENI OR
JUDGE. !

M LLER, SENI OR JUDGE: Appellant Matthew Deegan Johnson
(Johnson) appeals froma Donestic Violence Order (DVO of the
Jefferson Famly Court entered January 28, 2004. The question
presented is whether there was sufficient evidence of donestic
vi ol ence and abuse to support the entry of the order. W

affirm

! Seni or Judge John D. Mller, sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
Kentucky Revi sed Statutes (KRS) 21.580.



On January 18, 2004 appellee Lynn Helton (Helton)
filed a donmestic violence petition agai nst Johnson. The
petition alleged:

The pet and rsp lived together for
about three nonths, and the parties
seperated (sic) in 1999. On 01/16/2004 the
rsp came over to the pet hone, and began
bangi ng on the pet daughter’s w ndow (age
16). The pet called the police, but the rsp
| eft before the police got there. The
police suggested that the pet file for an
epo . . . The parties have not talked for a
year. The pet states that the rsp used to
have a problemw th al cohol, and drugs. The
pet fears the rsp may be stal king the pet,
because the rsp should not know where the
pet is. The pet is scared of the rsp
behavi or. The pet does not want the rsp
around the pet, pet daughter, or the pet

property.
At the hearing on the petition Helton testified that Johnson
knew where she |lived because it was the sane address where they
resi ded together and that eveni ng Johnson did not speak to
Hel ton or her daughter and |left when asked. The famly court
entered a DVO finding by a preponderance of the evidence that an
act of donestic violence or abuse has occurred and may again
occur. The DVO directed that Johnson be restrai ned from
commtting further acts of abuse or threats of abuse; be
restrained fromany contact or conmunication with Helton; be
restrai ned fromdi sposing of or damagi ng any property of the
parties; remain at all tinmes and places at |east 1000 feet away

from Hel ton and her daughter and place of enploynent and that he



not possess, purchase or attenpt to possess, purchase or obtain
a firearmduring the duration of the order. The DVO was nade
effective for three years. This appeal followed.

Bef ore us, Johnson contends that the trial court erred
by entering a DVO against him arguing that neither the petition
nor the evidence established “that an act or acts of donestic
vi ol ence and abuse have occurred and may again occur.” W
di sagr ee.

The standard for entry of a DVOis if the trial court
finds “froma preponderance of the evidence that an act or acts
of donmestic violence and abuse have occurred and may again
occur.” Kentucky Revised Statutes (KRS) 403.750(1). This
preponder ance of the evidence standard nerely requires that the
evi dence believed by the fact-finder be sufficient that the
petitioner was nore |ikely than not to have been a victim of

domestic violence. Commonwealth v. Anderson, Ky., 934 S.W2d

276, 278 (1996). KRS 403.720 defines donestic violence and
abuse as:

[Pl hysical injury, serious physical injury,
sexual abuse, assault, or the infliction of
fear of immnent physical injury, serious
physi cal injury, sexual abuse, or assault
between fam |y nenbers or nenbers of an
unmarri ed coupl e.

Under the above statute, donestic violence and abuse occurs with

the infliction of fear of imm nent physical injury.



In this case, the petition specifically alleged that
al though the parties had not |ived together for several years
and had not tal ked for a year, Johnson, with a history of drug
and al cohol problens, canme over unexpectedly to Helton’ s hone
and began banging on the window to Helton s sixteen-year old
daughter’s room The incident occurred in the early norning
hours at the house where the parties fornerly resided together
and where Helton and her daughter continued to reside. Despite
the fact that Johnson left that night upon Helton's request,

Hel ton indicated that she was scared of Johnson’s behavi or.

Consi deri ng Johnson’s behavi or, we nust concl ude t hat
there exi sts substantial evidence upon which to concl ude that
Hel ton was in fear of imm nent physical injury. The allegations
of the petition, coupled with Helton’s testinony concerning
these all egations, were sufficient to support the issuance of
the DVO. W are thus of the opinion that the famly court did
not conmt reversible error by entering the DVO

For the foregoing reasons, the order of the Jefferson
Fam |y Court is affirmed.
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