RENDERED: DECEMBER 17, 2004; 2:00 p.m
NOI' TO BE PUBLI SHED

Conmmomuealth Of Kentucky

Court of Appeals

NO 2003- CA-001127- MR

EDWARD T. BOWALES APPELLANT

APPEAL FROM CHRI STI AN CI RCU T COURT
V. HONORABLE JAMES E. HHGE NS, Jr., JUDGE
ACTI ON NO. 94- CR- 00438

COMVONVEALTH OF KENTUCKY APPELLEE

OPI NI ON
REVERSI NG AND REMANDI NG

k% k% %% %%k **

BEFORE: GUI DUGLI AND KNOPF, JUDGES; EMBERTON, SENI OR JUDGE.'!
QU DUGE.l, JUDGE: Edward T. Bow es appeals from an opinion and
judgnent entered by the Christian Grcuit Court denying his RCr
11. 42 notion. W reverse and remand for a new trial.

Bowl es was convicted of nurder followng a trial by

jury. The judgnment and sentence on plea of not guilty adjudgi ng

! Seni or Judge Thomas D. Enberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 100(5)(b) of the Kentucky Constitution
and KRS 21.580.



Bowl es guilty of nmurder and sentencing himto life in prison was
entered on Cctober 4, 1996. Thereafter, his conviction was
affirmed by the Supreme Court of Kentucky in a not-to-be-
publ i shed menorandum opi nion of the court rendered April 16,
1998.2 On May 27, 1998, Bowl es filed a pro se notion to vacate
j udgnment pursuant to RCr 11.42. Wile his RCr 11.42 notion was
pending, his trial attorney, Joel R Enbry was indicted on
several crimnal charges. During the pendency of the crimna
charges against him Enbry refused to consult with the
Comonweal th Attorney’s office relative to Bowes’s RCr 11.42
notion. As such, the pending RCr 11.42 notion was placed on
hold until Enbry’s crimnal charges were resolved. Once the
conflict had been resolved, the circuit court held a two-day
evidentiary hearing and permtted the parties to file
suppl enental briefs. Thereafter, the Christian G rcuit Court
entered its opinion and judgnment denying Bowl es’s RCr 11.42
nmotion. This appeal foll owed.

On appeal, Bow es raises the follow ng five
al | egations of ineffective assistance of counsel as to Enbry’s
trial representation: (1) Counsel’s failure to properly address
and preserve for appellate review the issue of hit and run
evidence; (2) counsel’s failure to be able to introduce Janes

[ Bowl es’ s] Maryl and court opinion of his rape conviction; (3)

2 Case No. 96- SC-446- MR



counsel’s failure to investigate and call w tnesses and to
attack the character and credibility of Janmes Bow es, i ncluding
counsel’s failure to utilize readily avail abl e work product of
predecessor counsel and information fromfirst trial; (4)
counsel’s failure to seek a jury instruction for First Degree
Mansl aughter; and (5) cunul ative error. W shall address each
al | egation separately and in the order presented by Bow es.
Before we review the issues raised by Bow es on
appeal, it is necessary to set forth the standard of review
applicable to an appellate review of a RCr 11.42 notion. The
Suprene Court of Kentucky recently revisited the issue of RCr

11. 42 post-conviction proceedings in Haight v. Commonweal th,

Ky., 41 S.W3d 436 (2001). In Haight, the Court held:

We believe it is valuable to again set
out the standard of review of clains raised
in a collateral attack under RCr 11.42,
all eging ineffective assistance of tria
counsel at the original trial. Such a
notion is limted to the issues that were
not and could not be raised on direct
appeal. An issue raised and rejected on
di rect appeal may not be relitigated in
t hese proceedings by sinply claimng that it
anounts to ineffective assistance of
counsel . Sanborn v. Commonweal th, Ky., 975
S.W2d 905 (1998); Brown v. Comonweal t h,
Ky., 788 S.W2d 500 (1990) and Stanford v.
Commonweal th, Ky., 854 S.W2d 742 (1993).

The standards which nmeasure ineffective
assi stance of counsel are set out in
Strickland v. Washi ngton, 466 U S. 668, 104
S.Ct. 2052, 80 L.Ed.2d 674 (1984); accord
Gll v. Commonweal th, Ky., 702 S.W2d 37
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(1985); Sanborn, supra. |In order to be

i neffective, performance of counsel nust be
bel ow t he objective standard of

reasonabl eness and so prejudicial as to
deprive a defendant of a fair trial and a
reasonable result. Strickland, supra.
“Counsel is constitutionally ineffective
only if performance bel ow professiona

st andards caused the defendant to | ose what
he ot herw se woul d probably have won.”
United States v. Morrow, 977 F.2d 222, 229
(6'" Cir. 1992). The critical issue is not
whet her counsel made errors but whet her
counsel was so thoroughly ineffective that
def eat was snatched from the hands of
probably victory. Mrrow, supra. The
purpose of RCr 11.42 is to provide a forum
for known grievances, not to provide an
opportunity to research for grievances.
Glliamv. Commonweal th, Ky., 652 S.W2d
856, 858 (1983).

In considering ineffective assistance,
the review ng court nust focus on the
totality of evidence before the judge or
jury and assess the overall performance of
counsel throughout the case in order to
determ ne whether the identified acts or
om ssi ons overcone the presunption that
counsel rendered reasonabl e professiona
assi stance. See Mrrow, Ki mel man v.
Morrison, 477 U.S. 365, 106 S.Ct. 2574, 91
L. Ed. 2d 302 (1986).

A defendant is not guaranteed errorless
counsel, or counsel judged ineffective by
hi ndsi ght, but counsel likely to render and
rendering reasonably effective assistance.
McQueen v. Conmonweal th, Ky., 949 S.wW2d 70
(1997). Strickland notes that a court nust
i ndul ge a strong presunption that counsel’s
conduct falls within the wi de range of
reasonabl e professional assistance. The
right to effective assistance of counsel is
recogni zed because of the effect it has on
the ability of the accused to receive a fair
trial.




In a RCr 11.42 proceedi ng, the novant
has the burden to establish convincingly
that he was deprived of sonme substantia
right which would justify the extraordi nary
relief afforded by the post-conviction
proceedi ng. Dorton v. Comonweal th, Ky.,
433 S.W2d 117, 118 (1968). Even when the
trial judge does conduct an evidentiary
hearing, a review ng court nust defer to the
determ nation of the facts and w tness
credibility nmade by the trial judge.
Sanborn; McQueen v. Commobnweal th, Ky., 721
S.W2d 694 (1986); MQueen v. Scroggy, 99
F.3d 1302 (6'" Cir. 1996).

I d. at 441-442.

Wth this standard in m nd, we now address Bow es’s
argunents. First, he contends that Enbry failed “to properly
address and preserve for appellate view of the issue of [the]
hit and run evidence.” The facts relating to the hit and run
i ncident are sonmewhat conplex, but we will attenpt to nmake them
clear. Follow ng the di sappearance of the victim Jackie
Leavel |, both Bowl es and is brother, Janmes Bow es, as well as
ot her individuals, were interviewed by the police. Several days
| ater, the police discovered Leavell’s body. It had been dunped
over the guardrail and down an enbanknment near C arksville,
Tennessee. The police again went to interview several persons.
Police Detective Mary Martins attenpted to | ocate Bowl es. She
went to his sister’s honme but was advised he was not there. As
the detective was returning to the police station, she was

advi sed over the police radio that Bow es had been involved in a
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hit and run accident, had rammed anot her police officer’s

crui ser and had | eft the scene of the accident. After |eaving
the scene of the accident, Bow es apparently contacted the
police and advised themthat his car had been stolen. Police
responded to Bowl es’ s tel ephone call and arrested himfor DU
hit and run, and nmeking a fal se police report.

At trial, several police officers were permitted to
testify as to events |leading to Bowes’s arrest follow ng the
hit and run incident, including statenents Bow es had nade to
the affect that he did not know Leavell. Enbry never objected
to this testinony at trial. It should be noted at this point
that this was the second trial for Bow es on the nurder charge.
The first trial had ended in a mstrial. At the first trial,
| ead defense attorney, Adam Zeroogian (wth Enbry as second
seat) had objected to this testinony, but the trial court had
overrul ed the objection. On direct appeal, the Suprene Court of
Kent ucky addressed the issue as foll ows:

At the first trial, appellant objected

to the adm ssion of the evidence of this hit

and run, but the trial court overruled the

notion, stating that it would allow such

evi dence in as evidence of guilt under KRE

404(b). Appellant did not renew his

objection at the second trial and the claim

of error is unpreserved.

The Commonweal th i ntroduced the evidence of Bowl es’s

DU, hit and run and falsely reporting an acci dent as evi dence



of flight tending to prove guilt. At the RCr 11.42 evidentiary
hearing, Enbry could not explain why he had not objected to this
evi dence at the second trial. On appeal, Bow es contends
Enbry’s failure to object to this evidence was extrenely
prejudicial to his case and there is no valid explanation for
his failure to object. The Conmmonweal th argues that it was
within the perineters of sound trial strategy and was adm ssible
evi dence so any objection would have been futile. The circuit
court addressed this issue in its order denying his RCr 11.42
notion as foll ows:

M. Enbry was in chanbers prior to the

begi nning of the first trial on April 22,
1996, with the Defendant and with Attorney
Zer oogi an and actively involved in arguing
vari ous notions and objected when the Court
ruled to allow the Conmonweal th to offer

evi dence of the hit and run incident. It
shoul d be stated here that at the tine
Attorney Zeroogi an noved the Court to

excl ude evidence of the hit and run
incident, the trial had not started, so the
notion was a notion in |imne, nmade before
trial, and when the Court overrul ed the
notion, Attorney Enbry objected. Later, at
the second trial, he did not object when
this evidence was offered, but he m ght
reasonabl y have thought the question was
preserved due to his original objection nade
before any trial. (Tape 04/22/96 @9:32:00
et. seq.). It is not necessary to nmake
conti nui ng objections once a ruling has been
made. (Gsborne v. Commonweal th, 867 SwWad
484 (Ky. App. 1993). Also, if a Court rules
upon an objection out of the hearing of the
jury, it preserves the error for judicial
review. (KREL103D). Attorney Enbry stated
at the evidentiary hearing that he did not
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remenber why he did not object at the second
trial. He handled the matter in his closing
argunent, pointing out that this client had
been drinking at the tinme he ran the stop
sight and ran into the Sheriff’s autonobile
and he left the scene because he was on
parol e and did not want to be identified and
arrested as that would affect his parole
status. M. Enbry further pointed out to
the jury that if the Defendant was trying to
run fromthe police because of the Jackie
Leavel | murder, he would not have called
them as he did, to report that his car had
been stolen. The Court having previously
ruled to allow the hit and run evidence to
be introduced, M. Enbry decided to handle
it as he did and this appears to be
reasonabl e trial strategy under the

ci rcunst ances. 3

Whet her the evidence was adm ssi bl e under KRE 404(b)
is the primary issue. KRE 404(b) provides:

(b) O her crines, wongs, or acts.
Evi dence of other crinmes, wongs, or
acts is not adm ssible to prove the
character of a person in order to show
action in conformty therewith. It
may, however, be adm ssi bl e:

(1) |If offered for sonme other purpose, such
as proof of notive, opportunity,
intent, preparation, plan, know edge,
identity, or absence of m stake or
acci dent; or

(2) If so inextricably intertwined wth
ot her evidence essential to the case
t hat separation of the two (2) could
not be acconplished w thout serious
adverse effect on the offering party.

3 At page 7 of the March 27, 2003 opinion and judgment, TR p. 214.
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The Conmonweal th contends that the trial court’s
ruling at the first trial was correct in that the evidence was
used to show “guilty know edge” on the part of Bowes. GCiting

Rodri guez v. Commonweal th, Ky., 107 S.W3d 215, 219-220 (2003),

it argues that evidence of flight is “an expression of a sense
of guilt, within the neaning of KRE 404(b)(1).” However, the
facts of Rodriguez and other cases cited by the Comonweal th are
easily factually distinguishable. 1In this case, the nurder
occurred on Septenber 13, 1994. A m ssing person’s report was
filed the next day. Both Bow es and his brother, Janes, were

i ntervi ewed because another w tness, Stanley Earthman, the
victims cousin, had placed Leavell in their conpany on the day
she was | ast seen. Leavell’s body was di scovered on Cctober 4,
1994. On Cctober 5, 1994, Detective Martins went |ooking for
Bowl es for further questioning into the death of Leavell. The
detective spoke to Bowl es’s sister, Eloise Butler. Butler
informed the police that Bow es was not at her house but that
she would notify Bow es that the police was | ooking for him
Approxi mately an hour and a half |ater, Bow es was involved in
the hit and run accident with the police. As a result of the
hit and run accident and Bow es’s ensui ng actions, he was
charged with DU, hit and run and nmaking a fal se police report.
During his nurder trial, the police were pernmitted to testify as

to Bow es’s conduct relative to this incident, including rude



comments he nade to the police and his lying to the police about
hi s personal know edge of the murder victim Leavell. This
testinmony significantly inpacted Bowes s credibility, yet Enbry
failed to object to it.

It is inportant to note that the Commonweal th did not
present any evidence that Bowl es had know edge prior to this
i ncident that Leavell’s body had been di scovered or that he had
been informed that the police were | ooking for himin connection
wWth this discovery. Wat is clear is that Enbry did not object
to this evidence and the Kentucky Suprenme Court did not address
the issue on direct appeal because the issue had not been
preserved. This evidence did becone a focus point of both
parties in the closing statenents. Enbry tried to explain that
Bowl es’s actions and flight were the result of his fear of
arrest for DU since he was on parole. The Comobnweal th
enphasi zed Bow es’s guilty mnd and the inference the jury could
infer fromhis actions by fleeing and nmaking fal se statenents.
To further conplicate this issue is the fact that this was a
case based upon credibility, in particular, Bowes s credibility
versus his brother’s, Janes. Each was accusing the other of the
nmurder. There was no physical evidence to which the
Commonweal th could rely upon to convince the jury that Bow es
was the nurderer. Instead, the Commonweal th had offered James a

deal in which he would receive a ten (10) year sentence for
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conplicity if he testified that Bowl es had killed Leavell.
Janes’s credibility was already in question because he had given
several different versions of how the nmurder had occurred and
what his role in the nmurder was. The case agai nst Bow es was
based upon circunstantial evidence and Janes’s testinony and
credibility. By portraying Bow es as being untruthful, violent,
irresponsi ble, on parole and willing to do anything to get away
fromthe police may have given the jury just enough reason to
convict Bowl es of nurder. Enbry s failure to object to this
testinony was extrenely prejudicial to Bow es’s defense. Al so,
his |l ack of any explanation as to why he did not object at the
second trial (Enbry stated he did not remenber why he did not
object), negates the court’s explanation that it was tria
strategy. Enbry’s failure to object and preserve the issue for
appellate review is ineffective assi stance of counsel.

Bowl es al so contends that Enbry’s failure to present
certified records of Janes’s rape conviction in Maryl and was
highly prejudicial to his defense. Again, the issue of
credibility was at center stage in this case, and while Enbry
di d ask Janes about his Maryland conviction, he failed to
preserve the record by having properly authenticated docunents
from Maryl and, which woul d have put before the jury greater
details of James’s crimnal behavior than nerely asking the

witness if he had ever been convicted of the charge of rape. On

-11-



di rect appeal, the Suprene Court refused to address this issue
because it had not been preserved for review That Court went
into significant detail as to this issue only to say it was not
preserved and thus, not to be addressed. The following is an
excerpt of the Suprene Court’s April 16, 1998, opi nion:

[11. ADM SSI BI LI TY OF EVI DENCE CONCERN NG
DETAI LS OF JAMES BOALES PRI OR RAPE
CONVI CT1 ON

Appel I ant’ s brot her Janes Bow es, the
Commonweal th’s principal wtness, was
convicted of rape in the state of Maryl and
in 1978. Appellant sought to inquire of
James whet her he had been convicted of a
felony, a practice authorized by KRE 609,
and to support his claimthat Janes was the
killer, appellant also wanted to question
James about the details of the prior crinmne.
At a pre-trial hearing, appellant asserted
t hat such evidence was adm ssi bl e under KRE
404(b) as proof of Janes’ notive, intent or
pl an regardi ng Ms. Leavell’s nurder.
Appel I ant argued that the facts surroundi ng
the prior crime were simlar to the facts in
evi dence here. The trial court overrul ed
appel l ant’ s noti on.

KRE 609 provides for proof a prior
fel ony conviction for the purpose of
i npeachment. Under this rule, a witness may
be i npeached by a prior conviction if that
conviction was for an of fense puni shable as
a felony. Professor Lawson described the
narrow scope of KRE 609 as such:

KRE 609 precludes an inpeaching
party fromrevealing the nature of
the crime for which a witness has
been convicted. The inpeachnent
islimted to revealing the fact
of conviction of a felony crine.
The objective of this rule is to
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provi de a nmeasure of protection to
the witness . . . fromthe risk of
prej udi ce.

R Lawson, The Kentucky Evi dence Law
Handbook, 8§ 4.30, p. 219 (3d ed. 1983).

Appel I ant’ s cl ai m under KRE 404(Db) (1)
wWth regard to evidence of the details of
James’ prior felony conviction for rape is
nore difficult. This Court has recently
dealt with this issue in Commonwealth v.
Maddox, Ky., 955 S.wW2d 718 (1997), and
requi red that a connection be established
bet ween the proposed cross-exam nation and
the facts in evidence. W expressed the
view that a defendant is not at liberty to
present unsupported theories in the guise of
cross-examnation. W reiterated the broad
di scretion of the trial court which respect
to adm ssion and exclusion of evidence. W
recogni zed, however, that in certain
ci rcunst ances where the requirenments of KRE
404(b) (1) are satisfied, evidence of simlar
facts tending to establish nodus operandi
may be proven.

In determ ni ng whet her prior bad
acts should be admitted, this
Court has pl aced enphasi s upon
conmon facts, and has held that
the facts of the prior bad acts
must be so simlar as to indicate
a reasonabl e probability that the
acts were conmtted by the sane
per son.

Id. at 722.

Despite the thought-provoking nature of this
i ssue, the Commonweal th has asserted, and we
agree, that the question is not preserved. 1In
the course of a colloquy between the court and
counsel, appellant’s counsel expressed
acqui escence in the trial court’s decision to
al |l ow evidence of a prior conviction and evi dence
that it was for rape. After this ruling,
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appel | ant sought no additional relief and it

clearly appears that an agreenent had been

reached.

The Christian Crcuit Court, in its order denying
Bow es’s RCr 11.42 notion, stated that Enbry did not object to
the court’s ruling limting this evidence. The circuit court
al so indicated that the Suprenme Court’s opinion held that “the
details of the past crine [Janes’s] were properly excluded by
the trial court and thus Enbry’s failure to object was not
prejudicial to Bowes’'s defense.” What the Suprene Courts
opi nion actually held was Bow es’s contention that Janes’s
statenment “1 ain’'t never hurt nobody” did not open the door for
the adm ssion of the details of the prior rape charge. Bowes’'s
and Janmes’s credibility was the focus of the testinony and
evidence in this trial. Enbry s failure to preserve an issue of
such inportance as the adm ssibility of the details of Janmes’s
prior rape conviction went to the heart of Bow es’ s defense and
such action can only be viewed as ineffective assistance of
counsel and bel ow t he objective standard of reasonabl eness and
so prejudicial as to deprive Bowes of a fair trial and a
reasonabl e result.?

There are several other areas of ineffective

assi stance of counsel that Bow es points out that rendered

Enbry’ s trial representation ineffective. W do not believe any

4 See Strickland, supra.
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particul ar one of these issues alone would be cause to reverse
Bowl es’ s nurder conviction. But when conbined with the two

i ssues previously discussed, they do show an overall failure on
Enbry’s part to be adequately prepared for a trial of such
significance. Enbry’'s failure to adequately prepare for trial,
call necessary w tnesses, thoroughly cross-exam ne w tnesses as
to significant issues and properly preserve issues for appellate
review, leaves little doubt that his representati on of Bow es
was ineffective. The fact that Bow es had sone invol venent in
Leavel | 's death is not at issue before this Court. The issue is
did his attorney neet the standard of ineffective assistance of

counsel set out in Strickland. Unfortunately for all parties

i nvol ved the answer is yes. Enbry s performance as tria
counsel was bel ow the objective standard of reasonabl eness and
so prejudicial that it deprived Bowes of a fair trial and a
reasonabl e result, giving this Court no alternative but to
reverse the conviction and to remand this matter for a new
trial.

For the foregoing reasons, the opinion and judgnent
entered by the Christian Crcuit Court on March 27, 2003,
denying Bow es’s RCr 11.42 notion is reversed and this matter is
remanded for a new trial.

EVMBERTON, SENI OR JUDGE, CONCURS

KNOPF, JUDGE, DI SSENTS.
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KNOPF, JUDGE, DI SSENTING Respectfully, | dissent
fromthe majority opinion because | do not agree that any errors
by trial counsel unfairly prejudiced the defense. As discussed
in the majority’ s thorough opinion, Bowes's trial counse
failed to object to the adm ssion of evidence involving Bowes’s
hit-and-run accident and failed to properly introduce evidence
of Janes Bowl es’s Maryl and rape conviction. Although the
Kent ucky Suprenme Court declined to address these issues on the
nmerits due to |lack of preservation, the trial court viewed tria
counsel’s failure to object on the first issue as reasonabl e
trial strategy, and viewed the Suprene Court’s opinion as
affirming its evidentiary ruling on the second i ssue. Because
the trial court proceeded fromthese erroneous prem ses, | agree
with the magjority that it considered Bowes’s RCr 11.42 notion
under the wong standard.

Under Strickland v. Washi ngton, 466 U. S. 668, 104 S.

. 2052, 80 L. Ed. 2d 674 (1984), a person who seeks to
collaterally attack a conviction nust show not only that
counsel s performance was constitutionally deficient, but also
that this deficient performnce prejudiced his defense.
Strickland, 466 U S. at 687, 104 S.Ct. 2052, accord Gll wv.

Commonweal th, 702 S.W2d 37 (Ky., 1985). Although we owe

deference to the trial court’s factual findings denying the

notion, we review the court’s |egal conclusions de novo.
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However, the najority opinion assunes that the trial court’s
evidentiary rulings were incorrect and then proceeds to concl ude
that counsel’s failure to preserve these issues was prejudicial.
| disagree with this conclusion because it is not clear fromthe
record that the result would have been different even if tria
counsel had preserved these issues for appellate review

The majority inplicitly finds that evidence of
Bowl es’s hit-and-run on Cctober 5, 1994, was not adm ssible and
that counsel’s failure to object to its adm ssion unfairly
prejudged the defense. But as the Commonweal th correctly notes,

evi dence of flight may be adm ssible. Rodriguez v Commonwealth,

107 S.W3d 215, 218-19 (2003); citing KRE 401. Wiile there is
sonme question whether the Comonweal th |aid a proper foundation
for adm ssion of this evidence, based on the record | cannot say
that the evidence was clearly inadm ssible.

Li kewi se, the majority inplicitly finds that the
details of Janes Bow es’s Maryl and convi cti on woul d have been
adm ssi ble had Bow es’s trial counsel presented properly
aut henti cated docunents preserving his objection to the trial
court’s exclusion of the evidence. | agree that evidence of a
prior felony conviction was relevant to Janes Bow es’s
credibility. KRE 609. However, trial counsel was able to
informthe jury of the fact that Janmes Bowl es had a conviction

for rape from Maryl and, which is permtted under KRE 609. Since
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James Bowl es admitted to the fact of the conviction, details of
the crime were not adm ssible except under a different rule. As
the Suprenme Court noted in its opinion in the direct appeal,

evi dence of prior bad acts nay only be admtted when the facts
of the prior bad act are so simlar as to indicate a reasonabl e
probability that the acts were conmtted by the sanme person.

Citing KRE 404(b) (1) and Conmonweal th v. Maddox, 955 S.W2d 718

(Ky., 1997). The nmgjority assunes that the details of Janes
Bowl es’ s Maryl and rape conviction would have been adm ssible if
the records had been properly certified and introduced by
avowal . | do not find any support in the record for this
concl usi on.

Bowl es bore the burden of establishing convincingly
t hat he has been deprived of sone substantial right which would
justify the extraordinary relief afforded by post-conviction

proceedi ngs. Hodge v. Commonweal th, 116 S.W3d 463, 468 (Ky.

2003). If the evidence was inproperly admtted or excl uded,
then trial counsel’s failure to properly preserve these issues
was prejudicial. Thus, a newtrial would be nmandated. However,
if the trial court’s evidentiary rulings were correct, then
counsel’s alleged errors did not prejudice the defense and no
new trial is necessary. \While Bowl es makes a convi ncing
argunment that his trial counsel’s failure to preserve these

i ssues was deficient, he has failed to show a reasonabl e
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i kelihood that he woul d have been granted a new trial if the

al l eged errors had been properly preserved for appellate review
Lastly, the majority cites to a nunber of om ssions by

trial counsel which, while not prejudicial in thenselves, “when

conbined wth the other two issues previously discussed, ...show

an overall failure on [trial counsel’s] part to be adequately

prepared for a trial of such significance”. |In Wggins v.

Smith, 539 U S 510, 123 S. C. 2527, 156 L. Ed. 2d 471 (2003),
the United States Suprene Court recently addressed the standard
for review ng such failure-to-investigate clains against trial
counsel . The focus of the inquiry nmust be on whether counsel’s
deci sion not to investigate potentially mtigating evidence or
testi nony was objectively reasonabl e.

In assessing counsel’s investigation, we
nmust conduct an objective review of their
per f ormance, neasured for “reasonabl eness
under prevailing professional norns”,
Strickland, 466 U S. at 688, [80 L.Ed.2d
674,] 104 S.C. 2052, which includes a
cont ext - dependent consi deration of the
chal | enged conduct as seen “from counsel’s
perspective at the tine.” 1d. at 689, [80
L. Ed. 2d 674,] 104 S.C. 2052. (“Every
effort [nust] be made to elimnate the
di storting effects of hindsight”).

Wggins, at 523, 123 S.C. at 2536, 156 L.Ed.2d at 486.

The trial court specifically rejected Bow es’ s clains
that his trial counsel was unprepared for trial. The court also
found that trial counsel’s decision not to call certain

Wi t nesses was obj ectively reasonabl e because there were
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significant questions about those witnesses’ credibility. Based
on the record, | cannot agree with the majority that these
findings were clearly erroneous. Therefore, | would affirmthe

trial court’s order denying Bowl es’s RCr 11.42 notion.
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