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BUCKI NGHAM JUDGE: Donna Petrey appeals an order of the
Franklin Grcuit Court granting a notion of the D vision of
Unenpl oynment | nsurance to dismss her conplaint. The circuit
court dism ssed the conpl aint because Petrey did not nane the
Kent ucky Unenpl oynent | nsurance Comm ssion as a party, thereby

failing to conply with KRS' 341.450(1). Because strict

! Kentucky Revised Statutes.



conpliance with the terns of the statute is required for the
circuit court to exercise jurisdiction, we affirm

Petrey provided care for the nentally handi capped in
her home under an agreenent with the Northern Kentucky Mental
Heal t h/ Mental Retardation Board (Board). After her contract
with the Board was term nated on June 27, 2002, Petrey filed a
claimfor unenpl oynent conpensation benefits. Her claimwas
deni ed by the Kentucky Division of Unenploynent |nsurance, and
thereafter by the Kentucky Unenpl oynent | nsurance Conmi ssion
(Comm ssion), on the ground that she had not been an enpl oyee of
t he Board but had been an independent contractor.

Petrey appeal ed the Conmi ssion’s decision to the
Franklin GCrcuit Court (2002-Cl-01667), which dism ssed the
appeal in an order entered on July 22, 2003. It did so on the
ground that it lacked jurisdiction to hear the case because
Petrey had failed to name the Comm ssion as a defendant. Petrey
t hen appeal ed the dism ssal of her case to this court (2003-CA-
001697) .

Meanwhi | e, however, Petrey had resubmtted an appea
of the sane Conmi ssion decision to the Franklin Crcuit Court
(2003-Cl -00602). She attenpted to join her appeal with an
appeal by Patricia Howard, a woman who was simlarly challenging
a ruling that she had not been an enpl oyee of the Board but had

been an i ndependent contractor.



The circuit court disnissed the Petrey/ Howard appea
in an order entered on July 22, 2003, the sane day as the order
dism ssing the earlier suit. Petrey appealed this second
di sm ssal (2003-CA-001698). This court dism ssed that appea
earlier this year.

Petrey submtted a brief in the present appeal (2003-
CA-1697) that |ists both her and Howard as appellants, even
t hough Howard was not a party in the first action that is the
subj ect of this appeal and was not designated in the notice of
appeal as required under CR? 73.03(1).

In her brief, Petrey argues that the circuit court
acted in an arbitrary and capricious manner in upholding the
agency finding that she and Howard were independent contractors
rat her than enpl oyees. She also argues that the circuit court
erred in holding that she could not join with Howard in
appeal i ng the agency decision. These argunents are not rel evant
to the present appeal.

The circuit court order from which Petrey appeals
di sm ssed her case (2002-Cl-1667) on the sole ground that it
| acked jurisdiction over the appeal due to her failure to nane
the Comm ssion as a party. The circuit court did not reach the
nmerits of the appeal. The joinder issue was pertinent only in

circuit court action 2003-Cl-00602, which, as we have noted, was

2 Kentucky Rules of Civil Procedure.



di sm ssed by the circuit court and thereafter was disni ssed on
appeal by this court. The only issue that nay be consi dered
here is whether the circuit court properly dismssed the first
action (2003-Cl-1667) for failure to nanme the Conmm ssion as a
party.

KRS 341.450(1) states in pertinent part:

Except as provided in KRS 341.460, within

twenty (20) days after the date of the

deci sion of the comm ssion, any party

aggri eved thereby may, after exhausting his

renmedi es before the conmm ssion, secure

judicial review thereof by filing a

conpl ai nt agai nst the comm ssion in the

Circuit Court of the county in which the

cl ai mant was | ast enployed by a subject

enpl oyer whose reserve account or

rei mbursi ng enpl oyer account is affected by

such cl ai ms. (Enphasi s added.)

In the conplaint she filed in the circuit court,
Petrey naned as defendants/appell ees the D vision of
Unenpl oynent | nsurance and the Northern Kentucky Mental
Heal t h/ Mental Retardation Board. She characterizes her failure
to name the Conm ssion as a party as a “clerical msprision.”
She urges us to apply a standard of substantial conpliance with
the statute, arguing that because she named the “full Conm ssion
of the Division of Unenploynent Insurance” in the first sentence
of the body of her conplaint, the Conm ssion received adequate

notice of suit, particularly since it is |located at the sane

address as the Division of Unenpl oynment |nsurance. She argues



that the primary purpose of the statute is to ensure that al
parties receive adequate notice. Thus, she asserts that because
the requirement was fulfilled in her case, the action was

i nproperly dismssed. She also clains that it is unjust to hold
her to a standard of strict conpliance with the statute when the
Ofice of the General Counsel also committed various procedura
errors, such as allegedly failing to mail a copy of the
conplaint to the enployer (the Board).

But Kentucky case law is very clear that strict
conpliance with the terns of the statute is necessary to sustain
an appeal of an adm nistrative deci sion.

There is no appeal to the courts from an

action of an admi nistrative agency as a

matter of right. Wen grace to appeal is

granted by statute, a strict conpliance with

its terns is required. Where the conditions

for the exercise of power by a court are not

nmet, the judicial power is not |awfully

i nvoked. That is to say, that the court

| acks jurisdiction or has no right to decide

t he controversy.

Board of Adjustnents of City of R chnond v. Flood, Ky., 581
SSW2d 1, 2 (1978)(citations omtted).

“[S]tatutes which require the joinder of certain
parti es on appeal effectively transformthose parties into

i ndi spensabl e ones.” Kentucky Unenpl oynent Ins. Comin v.

Providi an Agency G oup, Inc., Ky. App., 981 S.W2d 138,

140 (1998)(citing CR 19.01).



In a case factually simlar to Petrey’'s, where the
appellant failed to nane the enployer as a party but argued that
he had substantially conplied with the statute by nmentioning the
enployer in the recitation of facts and nailing a copy of the
conplaint to the enployer’s attorney, the Kentucky Suprene Court
stated, “Even if we agreed with the claim we find no authority
before the court to authorize the doctrine of substantia
conpliance in a case where the appeal process is statutorily

created and i nplenented.” Kentucky Unenpl oynent Ins. Comin v.

Carter, Ky., 689 S.W2d 360, 361 (1985). Therefore, nam ng the
Conmi ssion as a party is one of the conditions precedent to the
exercise of jurisdiction by the circuit court. I1d. at 362.

As to Petrey’'s clains that the O fice of General
Counsel also commtted various procedural errors, these do not
negate the fact that Petrey failed to conply with  the terns of
the statute. Petrey’s argunment that we should apply a
“substantial conpliance” standard is contrary to precedent.
Regardi ng her argunment that we reverse or partially vacate the
holding in Flood, we note that as an internedi ate appellate
court, this court is bound by established precedents of the
Kent ucky Suprenme Court. SCR 1.030(8)(a). The Court of Appeals
cannot overrule the established precedents set by our suprene

court or its predecessor court. Smth v. Vilvarajah, Ky. App.,

57 S.W3d 839, 841 (2000).



We affirmthe order of the Franklin Circuit Court.
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