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M NTON, JUDGE: Yorig Reyes, a prisoner in the state’'s
correctional system was ordered by the Kentucky Parole Board to
serve out his life sentence. Cting violations of nunerous

constitutionally protected rights, Reyes sued in Franklin



Circuit Court to mandanmus the Board to rel ease himon parol e or
determ ne that his parole be deferred or grant hi manother
parol e hearing. After reviewing the record in full and
considering all pertinent argunents, we conclude that the Board
has not violated Reyes’s constitutionally protected rights and
that the Franklin Crcuit Court has properly granted sunmary

judgnment. Thus, we affirm

FACTUAL AND PROCEDURAL HI STORY

Reyes was convicted in 1989 of nurder, attenpted
nmurder, first-degree robbery, and two counts of first-degree
sodony, for which he received a |ife sentence. Wile in custody
awaiting trial, Reyes escaped. And he was convicted in 1993 of
second- degree escape, for which he received an additional five-
year sentence, to be served consecutively with his life
sent ence.

Reyes’s initial hearing before the Board occurred in
1993. The Board voted to have Reyes serve out his sentence.
The deci sion was based upon several factors, including the
seriousness of the crines, the violence involved, the fact that
alife was taken, Reyes’s five felony convictions, his prior
i ncarceration, and the use of a firearmin the conm ssion of the

of f enses.



Reyes was granted anot her hearing before the Board on
January 25, 1994. The Board again voted to have Reyes serve out
his sentence, citing the sane reasons articulated in its first
deci si on.

On July 4, 2002, and again on July 29, 2002, Reyes
wote letters to the Parole Board Chai rman, John M Coy,
requesting that the denial of his parole be reconsidered. The
Board conducted a review of Reyes’s case, on the record, on
Septenber 24, 2002. Again the Board voted to have Reyes serve
out his sentence. The reasons |listed were the seriousness of
the crime, the violence involved, the fact that a |life was
t aken, and the involvenent of a firearmin the conm ssion of the
crinme.

On Cctober 1, 2002, Reyes filed another request for
reconsi deration, citing the Board s failure to consider his
“personal outl ook and change in character.” Reyes’s request was
denied. On January 22, 2003, Reyes filed his Petition for Wit
of Mandanus, Declaratory Judgnent, and Injunctive Relief in the
Franklin Grcuit Court. The Board responded with a Mdtion for
Summary Judgnent, which the court granted in an order entered on
Decenber 4, 2003. This appeal follows.

Reyes makes four argunents: first, the Board viol ated
t he prohibition against the use of ex post facto | aws; second,

his due process rights were violated; third, the Board viol ated
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his right to equal protection; and fourth, that he cannot
receive a fair and inpartial hearing before the Board because of
ethnic bias and prejudice. W wll discuss each argunent

i ndi vidual l'y.

OUR STANDARD OF REVI EW
Qur review of a grant of sunmary judgnment is limted
to “whether the trial court correctly found that there were no
genui ne issues as to any material fact and that the noving party

was entitled to judgnment as a matter of law ”?!

Summary j udgnent
is to be cautiously applied, and the record is to “be viewed in
a light nost favorable to the party opposing the notion for
sunmary judgment . . . .”? W believe the circuit court properly
found there to be no genuine issues of material fact in this
case.
THE WRI T OF MANDAMUS

The granting of a wit of mandanus “is a rare and

extraordinary neasure with a difficult standard to neet.”® A

party seeking a wit nust prove that he “‘has no other adequate

remedy and that great and irreparable injury will result to

Scifres v. Kraft, Ky.App., 916 S.wW2d 779, 781 (1996).

Steelvest, Inc. v. Scansteel Service Center, Inc., Ky., 807 S.W2d
476, 479 (1991).

Foster v. Overstreet, Ky., 905 S.W2d 504, 505 (1995).




[him.’”* The purpose of a wit “is to conpel an official to
performduties of that official where an el enent of discretion

does not occur.”®

Mandanmus shoul d al ways be “cautiously
enployed. It is not a conmon neans of redress and is certainly
not a substitute for appeal.”®

Wth these stringent standards in m nd, we address

Reyes’ s argunents.

VI OLATI ON OF PROHI Bl TI ON AGAI NST USE OF EX POST FACTO LAWS

Reyes first argues that the Board violated the
prohi bition agai nst the use of an ex post facto | aw when it
failed to review his parole eligibility every eight years, and
when it denied himparole and ordered himto serve out his
sentence. W di sagree.

501 KAR 1:011 was anmended in 1988. The new version is
found at 501 KAR 1:030. Because Reyes conmtted the crines in
1985, he argues the pre-anmendnent version should be applied to
his parole hearings. Specifically, Reyes argues that
application of the pre-anendnent version of the regul ation

precludes the Board fromrequiring himto serve out his

* 1d., quoting dasson v. Tucker, Ky., 477 S.W2d 168, 169 (1972).

® County of Harlan v. Appal achi an Regi onal Heal thcare, Ky., 85 S. W 3d
607, 612 (2002).

® 1d. at 613.



sentence. For purposes of clarity and conparison, we wll
di scuss both versions of the regul ation.

501 KAR 1:011 82 states, “[a]fter the initial review
for parole, subsequent reviews, so |long as confi nenent
continues, shall be at the discretion of the board; except that
t he maxi num def ernent given at any one tine shall be eight (8)
years.” In contrast, the “new version, 501 KAR 1:030 83(4)(f),
st at es:

After the initial review for parole, a

subsequent review, during confinenment, shal

be at the discretion of the board; except

t he maxi num def ernent given at one (1) tine

shal | not exceed the statutory m nimum

parole eligibility for a life sentence. The

board shall reserve the right to order a

serve-out on a sentence.

The differences between the two versions of the
regul ations are slight. Wile 501 KAR 1:011 82 specifically
states that the maxi num defernent shall be eight years, 501 KAR
1: 030 83(4)(f) states that the maxi num defernent “shall not
exceed the statutory mninumparole eligibility for alife
sentence”; coincidentally, 501 KAR 1:030 83(4)(a) nandates that
for felony offenses conmtted after Decenber 3, 1980, but before
July 15, 1998, the “statutory mninumparole eligibility for a
life sentence” is eight years. Therefore, although the pre-

anmendnent version of the regul ations provided a nore

straightforward articulation of the maxi mum | ength of defernent,



the two versions both provide that a defernment nay not exceed
eight years. So the only actual change nade to the post-
amendnent version is the addition of the phrase, “the board
shall reserve the right to order a serve-out on a sentence.”
Looking at the definition of the terns “defernent” and
“serve-out,” we do not believe this addition to be significant.
A “defernent” is defined in 501 KAR 1: 030 81(3) as “a decision
by the board that an inmate shall serve a specific nunber of
nmont hs before further parole consideration.” The regulation
further defines a “serve-out” as “a decision of the board that
an inmate shall serve until the conpletion of his sentence.”’
Reyes argues that because 501 KAR 1:011 82 did not
particularly mention serve-outs, the Board could not deny him
parol e and order himto serve out his sentence. However, we do
not believe that by failing explicitly to nention serve-outs,
501 KAR 1:011 82 necessarily required the Board to review an
inmate’s parole every eight years. A defernent and a serve-out
are two conpletely different concepts. A defernent requires a
decision by the Board that an inmate will receive further parole
consideration at a later date; as such, a defernent inherently
means that a prisoner may be eligible for parole in the future.
But a serve-out requires a decision by the Board that an inmate

must serve out the renmai nder of his sentence. This neans that

7 501 KAR 1:030 §1(13).



at notinme in the future will the inmate be eligible for parole.
By nentioning defernments in 501 KAR 1:011 82, we do not believe
the intent of the regulation was to prevent serve-outs. Rather,
t he purpose was to set a maxi mum anount of tinme within which the
Board could | ater consider an inmate’s parole eligibility, if

t he Board determ ned that such future eligibility was possible.
In this case, the Board decided on three separate occasi ons that
Reyes was not, and never would be, eligible for parole.
Therefore, rather than issuing hima defernent, they chose to
have him serve out his sentence. This decision was within the
Board's discretion and did not violate either 501 KAR 1: 011 or
501 KAR 1:030. Based upon the grounds cited by the Board, this
was not an abuse of discretion. Therefore, we affirmthe

circuit court’s grant of sunmary judgnment on this issue.

DUE PROCESS VI OLATI ON

Second, Reyes argues that his due process rights were
violated by the Board' s actions. Specifically, Reyes clains the
Board “failed to abide by the provisions of KRS 439.340(2) and
501 KAR 1:011 and denied [him parole.” He also argues his
rights were violated because the Board failed to give himtinely
notice of the Septenber 2002 parole review.

At the outset, we observe that the granting of parole

is a conpletely discretionary act subject to the prudence of the



Board. The right to parole is not constitutionally guaranteed,
nor is there an inherent right “*to be conditionally rel eased
before the expiration of a valid sentence.’”® Al though they may
choose to do so, states are under no duty to establish a parole
system® As this Court has articul at ed:

[t]he mere existence of a statutory
possibility of parole does not nean the ful
panoply of due process required to convict
and confine nust be enployed by the Board in
deci ding to deny parol e and conti nue
confinement . . . . \Wile the statute and
regul ations entitle [appellant] to review,
even a finding that certain rel evant
criteria have been net does not require the
Board to release himprior to the expiration
of his sentence. Nothing in the statute or
the regul ati ons mandates the granting of
parole in the first instance, and nothing
therein dimnishes the discretionary nature
of the Board’s authority in such matters.

Because Reyes had no due process rights to parole, his
all egations are without nmerit. Nonetheless, we will review his
argunments for any valid clainms of error

KRS 439. 340(2) states:

A parole shall be ordered only for the best

interest of society and not as an award of

clemency, and it shall not be considered a

reduction of sentence or pardon. A prisoner
shall be placed on parole only when

8 Belcher v. Kentucky Parole Board, Ky.App., 917 S.W2d 584, 586
(1996), quoting Greenholtz v. Innmates of Nebraska Penal and
Correctional Conplex, 442 U S. 1, 7, 99 S.Ct. 2100, 2104, 60 L. Ed.2d

668 (1979).

° Geenholtz, supra at 7, 8.

10 Belcher, supra n.8, at 586.



arrangenents have been nade for his proper

enpl oynment or for his maintenance and care,

and when the board believes he is able and

willing to fulfill the obligations of a |aw

abiding citizen.

Reyes asserts that the use of mandatory | anguage in
the statuted“shall”Orequires the Board to rel ease prisoners
once they have satisfied the requisite parole conditions. Based
on the mandatory nature of the | anguage, Reyes clains the Board
was required to release himsince, in his opinion, he satisfied
t he conditions of rel ease.

But it is clear that the Board found differently. The
Board unequi vocal |y decided in 1993, 1994, and 2002 that Reyes
was not eligible for parole based on a variety of significant
factors; and, therefore, he should serve out the renmi nder of
his sentence. W do not believe the Board' s decision was an
abuse of discretion, as there was anpl e evidence to support
their findings that Reyes’s crinmes had, anong ot her things, been
sufficiently serious and violent to preclude himfromearly
rel ease. The Board obviously felt that Reyes had not been
satisfactorily rehabilitated; therefore, we find no error with
t hei r deci sion.

Reyes al so clains that his due process rights were
vi ol ated because he did not receive notice of the 2002 parol e

review. Again Reyes argues the pre-anmendnment version of the

regul ati on should apply to his case.
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501 KAR 1:011 87 states, “[t]he parole hearing wll
consist of an interview by the board, or a quorum of the board,
with the inmate involved.” Simlarly, 501 KAR 1:030 83(3), the
amended version of the regulation, reads, “[t]he parole hearing
shall consist of an interviewwth the inmate by the board, or a
panel .”

Despite Reyes’s assertions, we do not believe that
either version of the regulation is applicable because the
Board’s 2002 review of Reyes’'s parole eligibility was not a
“parol e hearing” but, rather, a “review of Reyes’s request for
reconsideration. Reyes’s letters to the Board explicitly
requested reconsi deration of the denial of his parole. The term
“reconsideration” is defined by the regulations as “a deci sion

to review a previous board action.”?

As the Board correctly
noted inits letter to Reyes explaining the outcone of their

eval uation, a review of parole eligibility only requires a
hearing on the record, with the inmate’ s presence only necessary
if a Board menber wi shes to hear additional testimony.? In this
case, there is no evidence that any nenbers of the Board

requested Reyes’s presence. Therefore, the fact that Reyes did

not receive notice of the Board’ s review of his eligibility was

11 501 KAR 1:030 8§1(11).

12 501 KAR 1:030 84(5) (“If the case is set for review, it shall be
conducted fromthe record of the first hearing. The appearance of
the inmate shall not be necessary. |If a board nenber wi shes to have
addi ti onal testinony, an appearance hearing may be conducted.”).

-11-



not erroneous. So we affirmthe grant of sunmary judgment with
regard to Reyes’s clains that his due process rights were

vi ol at ed.

DENI AL OF EQUAL PROTECTI ON

Reyes’s third argunent is that he was deni ed equa
protection of the law. He clains that simlarly situated
prisoners were paroled, while he, a Latino nmale convicted of
murdering a white woman, was not. Therefore, Reyes argues his
constitutional rights were violated.

When considering a claimthat is based upon equa
protection, “the Court nust first determ ne the proper |evel of
scrutiny to be applied. Courts have consistently held that the
difference in treatnment of incarcerated persons does not
constitute a denial of equal protection of the laws, in the

"13  Unless a

absence of a show ng of suspect classification.
suspect classification is at issue, the government need only
show a rational basis for its actions. As the United States

Suprene Court noted in Cty of Ceburne, Tex. v. Ceburne Living

Center:?®®

The Equal Protection C ause of the
Fourt eent h Amendnent commands that no State

13 Mahoney v. Carter, Ky., 938 S.w2d 575, 577 (1997).

“od.

15473 U.S. 432, 105 S. . 3249, 87 L.E 2d 313 (1985).
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shall "deny to any person within its
jurisdiction the equal protection of the
laws, " which is essentially a direction that
all persons simlarly situated should be
treated alike. Section 5 of the Amendnent
enpowers Congress to enforce this nandate,
but absent controlling congressiona
direction, the courts have thensel ves

devi sed standards for determ ning the
validity of state |legislation or other
official action that is challenged as
denyi ng equal protection. The general rule
is that legislation is presuned to be valid
and w Il be sustained if the classification
drawn by the statute is rationally rel ated
to alegitimte state interest. \Wen soci al
or economc legislation is at issue, the
Equal Protection Cl ause allows the States
wi de | atitude, and the Constitution presunes
t hat even i nprovi dent decisions wll
eventual ly be rectified by the denocratic
processes.

The general rule gives way, however,
when a statute classifies by race, alienage,
or national origin. These factors are so
seldomrel evant to the achi evenent of any
legitimate state interest that | aws grounded
in such considerations are deened to refl ect
prejudi ce and anti pathy--a view that those
in the burdened class are not as worthy or
deserving as others. For these reasons and
because such discrimnation is unlikely to
be soon rectified by |egislative neans,
these |l aws are subjected to strict scrutiny
and will be sustained only if they are
suitably tailored to serve a conpelling
state interest.®

Reyes’s equal protection argunent is based upon three
different clains: first, that other inmates convicted of nurder

were granted parole; second, that wonen convicted of nurder are

1 1d. at 439, 440 (citations omitted).
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parol ed nore frequently than nen convicted of nurder; and third,
that he, a Latino man convicted of killing a white wonman, was
treated differently than other inmates. W disagree on al
poi nts, mainly because Reyes has failed to identify the suspect
class of which he is a nenber. As the Commonweal th establishes
inits brief, neither “inmates-who-have-nurdered” nor “male
i nmat es” are consi dered suspect classes. Reyes’'s status as a
Latino could have placed himin a suspect class. But he failed
to establish how he or any other Latino inmate has been treated
differently or unfairly by the Board.

Reyes argues that a week after his parole was denied,
a white man convicted of nurder was paroled. He clains this
establishes that he was treated differently. O course, Reyes’s
argunment ignores the nyriad variety of factors capabl e of
consideration in individual cases. Reyes was not only convicted
of nmurder but also of attenpted nurder, robbery, two counts of
sodony, and escape. Taking into account all of these factors,
it is clear that the denial of Reyes’ s parole was not based upon
his being a male, or being Latino, or the fact that he killed a
white woman, but, rather, the violent, serious nature of his
crimes. Again, as the Commonwealth stated, the Board is charged
with the task of protecting the public; and an inmate will not
be released if the Board determnes that the inmate still poses

arisk to society. The Board has decided that Reyes poses such
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a risk, so his parole has been denied. W believe this decision
was rationally related to the legitimte governnent interest of
protecting the public. Therefore, we find no fault with the
Board's decision and no violation of Reyes’s right to equa

prot ection.

| MPOSSI BI LITY OF A FAIR AND | MPARTI AL HEARI NG

Finally, Reyes argues he cannot receive a fair and
i npartial hearing before the Board because of bias and
prejudice. He clainms that the Board is obviously biased because
it granted parole to a white nman after it denied his parole, and
because Coy’'s last witten response to Reyes’' s nunerous requests
for reconsideration stated “any further correspondence regarding
this matter shall be filed w thout response.”

Since we have already deci ded that Reyes was not
deni ed any rights and, having been properly ordered to serve out
his sentence, is not eligible for future parole hearings, we
hold that this issue is nmoot. There is no credible evidence
upon which to conclude that the Board s decision was notivated
by bias or prejudice. Reyes received nore consideration from
the Board than he was actually due. Therefore, we affirmthe

grant of summary judgnent with regard to this issue.
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CONCLUSI ON
For the reasons discussed in this opinion, the
decision of the Franklin Crcuit Court granting the Parole
Board’ s Motion for Summary Judgnent and overruling Reyes's Wit

of Mandamus is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEES:
Yorig R Reyes, Pro se Karen Qui nn
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