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BEFORE: BUCKI NGHAM M NTON, AND TAYLOR, JUDGES.
TAYLOR, JUDCGE: Troy F. Townsend appeals froma judgnent of the
Sinpson Crcuit Court, entered April 2, 2003, sentencing himto
five years’ in prison follow ng conviction by a jury for
trafficking in a controlled substance (cocaine), first degree.
W affirm

In February 2001, Detective Jere Hopson with the Drug
Enf or cenent Special Investigative Section of the Kentucky State
Police arranged for Kerry H nton to serve as a confidentia
i nformant participating in undercover drug buys in Sinpson

County. H nton had contacted the police and indicated that he



was W lling to provide information and assist the police in
arresting persons who had provided drugs to himin the past.

On the afternoon of February 9, 2001, Detective Hopson
asked Hinton to arrange a drug purchase froma person who had
previously supplied H nton with drugs and who was known to him
as Troy Granger (hereinafter referred to as Townsend)!. Hinton
made several recorded tel ephone calls to the seller eventually
arranging to buy $40.00 of crack cocaine at the parking |lot of a
supermarket. Detective Hopson placed an audi otape transmtter
on Hi nton and they went to the supermarket in separate
aut onobi l es. Detective Hopson watched and |istened as Hi nton
exited his vehicle and got into the back seat of a white N ssan
Maxi ma containing a |large black nmale and a black female. The
bl ack mal e sold H nton a piece of crack cocaine for $40.00 with
very little conversation occurring between them Afterward,

Det ective Hopson followed H nton to a church parking | ot and
recei ved the cocai ne purchased in the transaction. Hi nton
descri bed the transaction to Detective Hopson identifying the
sell er as Townsend.

The next day, Detective Hopson went to Townsend’s
apartnent and observed a white N ssan Maxima, simlar to the one
involved in the drug transaction, parked outside. The vehicle

was regi stered to Townsend.

! Troy Granger is the sanme person as appellant, Troy Townsend. His |ast name
was | egally changed from Granger to Townsend in 1995.
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On May 21, 2001, the Sinpson County grand jury
i ndi cted Townsend on one felony count of trafficking in a
controll ed substance, first degree (Kentucky Revised Statute
(KRS) 218A.1412). Townsend’ s trial, which began on Decenber 11,
2002, ended in a mstrial. A second trial was reschedul ed for
March 6, 2003. On February 27, 2003, the Commonwealth filed a
nmotion in limne, seeking a ruling to permt the adm ssion of
Townsend’ s cell phone records as sel f-authenticating business
records. On March 3, 2003, the trial court conducted a pretria
hearing on the notion and ruled that the cell phone records were
adm ssi bl e busi ness records under Kentucky Rul es of Evidence
(KRE) 803(6) and KRE 902(11).

Townsend’ s second trial was held on March 6 and 7,
2003. Detective Hopson, Hi nton, and two forensic |aboratory
chem sts testified for the Commonweal th. Townsend, Townsend’s
hal f - brot her, Stephon G anger, Townsend's friend and nei ghbor,
Justin Reynolds, and Reynol ds’ nother, Josephine Hall, al
testified on behalf of the defense. Townsend deni ed being
involved in the drug transaction and clainmed to have been at his
apartnent with Justin Reynolds at the tinme of the incident. In
addition to the witnesses’ testinony, the Commonweal th
i ntroduced a short videotape of the incident taken by Detective
Hopson showi ng Hinton getting out of his vehicle, getting into a

white Nissan Maxinma, and returning to his vehicle. The
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Commonweal th al so i ntroduced an audi otape containing the
t el ephone calls setting up the drug purchase, along with
records for Townsend s cell phone.

The jury found Townsend guilty of trafficking in a
control | ed substance (cocaine), first degree, and recommended
the m ni num sentence of five years. On April 2, 2003, the tria
court sentenced Townsend to serve five years’ in prison. This
appeal foll ows.

Townsend rai ses three evidentiary issues and al so
al | eges m sconduct by the prosecutor during his closing
argunment. We will address each alleged error raised by
Townsend.

First, Townsend contends the trial court erred by
excl udi ng evidence of pending crimnal charges in Tennessee
agai nst Hinton that were pending at the tinme of the second
trial. At the tinme of the trial, H nton had seven outstandi ng
fel ony warrants pendi ng against himin Tennessee. The warrants
wer e dated Septenber 2001 and July 2002 and, thus, were issued
after Townsend's indictnment in this case. The Commonweal th
objected to the introduction of any evidence regarding H nton's
pendi ng charges in Tennessee. Hi nton was unaware of the pending
arrest warrants in Tennessee. The trial court ruled that unless
t he defendant could show that Hi nton had sone notive to lie

because of the charges, then the Defendant could not introduce



this evidence at trial. Both the prosecutor and Detective
Hobson stated on the record that there had been no agreenent to
assist Hinton in any manner with the pending crimnal charges in
Tennessee. Townsend wanted evi dence of the pendi ng charges
admtted to i npeach H nton by show ng the charges conflicted
with the testinony he gave during the first trial which, as
noted, ended in a mstrial.

We begin our analysis by noting that a witness may be
cross-exam ned on any matter relevant to any issue in the case
including credibility. KRE 611(b). Thus, the credibility of a
wi tness ny be inpeached by evidence that the w tness has been
convicted of a crinme, but only if the crinme was punishabl e by
death or inprisonnment of one year or nore. KRE 609(a), and

Sl aven v. Commonweal th, Ky., 962 S.W2d 845 (1997) (hol di ng t hat

only felony convictions can be used for inpeachnent in
Kentucky); see also Ky. R Civ. R (CR 43.07. Evidence that a
W t ness has been arrested or charged with a crimnal offense, as
opposed to a conviction, is not adm ssible for purposes of

attacking the witness’s credibility. See More v. Commonweal t h,

Ky., 634 S.W2d 426 (1982).

However, there are a few exceptions to this genera
rul e including one that permts adm ssion of evidence of a
pendi ng charge to show interest, notive, or bias of the w tness.

See Wllians v. Commonweal th, Ky., 569 S.W2d 139 (1978) (hol di ng
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that a defendant may question a w tness about crim nal charges
pendi ng agai nst himto show that he possesses a notive to lie
to curry favorable treatnent fromthe prosecution).

In Bowing v. Commonweal th, Ky., 80 S.W3d 405 (2002),

the Suprenme Court held that evidence of pending charges in one
county was not admi ssible to show bias of a prosecution w tness
inatrial in another county because the prosecutor |acked
authority to grant any favor or leniency to the witness on the
charges in a county outside his jurisdiction. Thus, a defendant
nmust present some evi dence beyond the nere exi stence of pending
charges, especially when the charges are in another
jurisdiction, to create an inference of bias sufficient to
justify adm ssion of evidence on those charges for use in cross-
exam nation of the wtness. Townsend's reliance on Adcock v.

Commonweal th, Ky., 702 S.W2d 440 (1986) and Comonweal th v.

Cox, Ky., 837 S.W2d 898 (1992) is m splaced because those cases
i nvol ved wi tnesses on active parole and probation in Kentucky,
and they predate Bow ing.

In the current case, Townsend failed to present
sufficient evidence to create a reasonable inference of bias in
connection with the pending warrants against Hinton in
Tennessee. Both Detective Hopson and the prosecutor stated
there was no deal or agreenent with Hnton to assist himin any

way wWith the handling of the warrants and any potentia
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prosecution on the forgery charges. The warrants and al |l eged

of fenses were based in Tennessee, so the Sinpson County
prosecutor had no authority nor apparent ability to influence
resol ution of those charges. 1In fact, the record indicates that
H nton was not even aware of the warrants prior to the second
trial. W, therefore, conclude Townsend has not established

t hat the evidence of Hi nton's Tennessee arrest warrants was

adm ssi ble to show bi as.

Townsend’ s second alleged error arises fromthe tria
court granting the Commonweal th’s notion in |imne concerning
Townsend’ s cell phone records. The Commonweal th used this
evi dence to establish Hi nton called Townsend on his cell phone
to set up the drug buy. The court ruled that the G ngul ar
Wrel ess records were adm ssi bl e as evidence pursuant to the
hear say exception found in KRE 803(6) and the self
aut henticating requirenments for business records in KRE 902(11).
Townsend argues the Commonweal th failed to conply with the
requi renents of KRE 902(11) because the affidavit of the
G ngular Wreless's records custodi an did not satisfy the
“personal know edge” requirenent.

We note that the standard of review of a trial court’s
decision to admt hearsay evi dence under the business record
exception is whether the court abused its discretion. See Wlsh

v. @Glen of Virginia, Inc., Ky. App., 128 S.W3d 41 (2001);
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United States v. Gven, 164 F.3d 389 (7'" Cir. 1999). KRE 803(6)

provi des an exception to the hearsay rule for records of
regularly conducted activity. KRE 902(11) facilitates the
i ntroduction of business records under KRE 803(6) by providing
for self-authentication of business records if certified by an
aut hori zed custodi an, thereby permtting parties to satisfy the
aut hentication requirenment for adm ssibility of records w thout
extrinsic evidence or having to call a witness at trial for that
purpose. See also KRE 803(6)(A). KRE 902(11)(A) requires the
custodian to certify that the record:
(i) Was nade, at or near the tine of the
occurrence of the matters set forth, by
(or frominformation transmtted by) a

person wi th know edge of those matters;

(i) Is kept in the course of the regularly
conducted activity; and

(i) Was made by the regularly conducted
activity as a regular practice.

Acconpanying the cell records produced by G ngul ar
Wreless was a notarized affidavit signed by Rhonda C ark
stating as foll ows:

1. I, Rhonda O ark [handwitten], amthe
Cust odi an of Records of G ngul ar
Wreless, with an office | ocated at
5600 A enridge Drive, Atlanta, Georgia
30342 and am aut horized to certify
t hose records.

2. After performng a diligent search, |
affirmthat, to ny know edge, the
attached documents are true and correct



copies of all the records in C ngul ar
Wrel ess’s possession that are
responsive to the Plaintiff, Defendant
and/ or Gover nment Agency.

3. Such records are prepared by the
personnel of Cingular Wreless in the
ordi nary course of business and are
recorded at the tine of the acts,
transacti ons, occurrences or events
that the records describe, or within a
reasonable tinme thereafter. These
records were not created for the
pur pose of this or any other
[itigation.

Townsend asserts the affidavit of certification does
not satisfy the “personal know edge” requirenent of KRE
902(11)(A) (i) because it does not state that a person with
“personal know edge” conpiled the information. However, the
affidavit states that personnel of C ngular Wreless created the
records “in the ordinary course of business” at or near the tine
of the transaction. W believe the identification of personne
wi thin the business acting in the regular course of business is
sufficient to satisfy KRE 902(11)(A), and there is no need to
provi de identification of the specific enpl oyees who prepared
the records. Wth respect to the “personal know edge”
requi renent, we find the conmrents of Professor Robert Lawson
i nstructive:

It is inportant to understand what the
rule [KRE 902(11)] requires and does not
require in the way of personal know edge.

It does not require personal know edge by
foundation witnesses except for persona
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know edge about the record keeping system
that is needed to satisfy the foundation
requi renent. In fact, nost of the records
of fered under the rule will be offered by

wi t nesses who have no personal know edge
concerning the preparation of the records or
the events recorded therein. It does not
require a show ng that the maker of the
record had personal know edge of the nmatters
recorded in the record. Instead, it
requires a showi ng that soneone in the chain
of production of the record (and who was
involved in the activity of the business)
had personal knowl edge of the events sought
to be proved by introduction of the record.

In inplenenting the requirenent, courts
have taken cogni zance of the conplexity of
nodern busi ness practices and the difficulty
t hat woul d be encountered if foundation
Wi tnesses were required to identify specific
sources of information contained in the
records offered under the exception.

Al t hough both the source of the information
in a record and personal know edge by that
source are part of the foundation

requi renent, the case |aw shows that the
requi renent can be satisfied by proof that
there existed a regul ar business practice of
obtaining information (for the records) from
persons in the business who woul d personally
know of the events recorded in those

records.

Lawson, The Kentucky Evidence Law Handbook § 8. 65[5] at 683-684

(4th ed. 2003)(footnotes and citations omtted). Wile the
affidavit could have been nore explicit on the issue of personal
knowl edge, we believe the certification provided by G ngul ar
Wreless’'s records custodi an was sufficient and the trial court
did not abuse its discretion in admtting the cell phone

records.
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Townsend’ s third alleged error |1 ooks to the tria
court’s handling of statenents by the prosecutor during closing
argunment. In his closing argunent, the prosecutor stated with
reference to the testinony of Townsend' s brother, Stephon
Granger: “If | didn’t know his nane when he got on the stand,
woul dn’ t have believed hi mwhen he was under oath for even his
name. You all take it however you want to. | wouldn’t trust
himas far as | could throw him” Defense counsel voiced an
obj ection and the prosecutor imedi ately stated that he was
going to wthdraw the comment. The trial court then adnoni shed
the jury as foll ows:

| am going to adnmonish the jury. It is not

counsel’s place in the trial to pass on to

you who he believes and di sbelieves. That

is your function. So disregard M. WIIlis's

remark. It is your prerogative and your

provi nce to weigh the evidence and to decide

whet her you believe witness G anger, or

di sbelieve him Proceed.

The prosecution continued stating, “Let nme clarify what | neant
to say. Wat | nmeant to say was believe the defendant’s
convicted felon brother if you want to.”

Townsend asserts that the trial court “did not
adnoni sh the jury to disregard the comments” and his conviction
shoul d be reversed because the comments substantially prejudiced

hi m However, the record reflects that the trial court did in

fact adnonish the jury to disregard the prosecutor’s comments.
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It is ordinarily presuned that a jury will follow an adnonition.

See Clay v. Commonweal th, Ky. App., 867 S.W2d 200 (1993).

Furthernore, “it has |long been the |law in Kentucky that an
adnonition to the jury to disregard an inproper argunent cures
the error unless it appears the argunent was so prejudicial,
under the circunstances than an adnonition could not cure it.”

Price v. Comonweal th, Ky., 59 S.W3d 878, 881 (2001)(citations

omtted). Because prosecutors are given |leeway in presenting
argunents to the jury, m sconduct of a prosecutor in presenting
cl osi ng argunent nust be so serious that it renders “the entire

trial fundanmentally unfair.” See Butcher v. Commonweal th, Ky.,

96 S.W3d 3, 12 (2002)(citing Stopher v. Comonweal th, Ky., 57

S.W3d 787, 805 (2001)).

When prosecutorial msconduct is asserted, the
rel evant inquiry by the appellate court should always | ook to
the overall fairness of the trial and not the culpability of the

prosecutor. Young v. Commonweal th, Ky., 129 S. W 3d 343 (2004).

Accordi ngly, Townsend has not shown that the coments nade by
the prosecutor were so prejudicial as to render the tria
fundamental ly unfair or prevent the adnonition fromcuring the
error.

Townsend’ s final argunent is that Detective Hopson's
testinmony included several instances of inadm ssible

i nvestigative hearsay. “lInvestigative hearsay” consists of out-
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of -court statenents nade to the police. The Kentucky Suprene
Court has rejected the existence of an exception to the hearsay
rule for so-called “investigative hearsay” or information
obt ai ned t hrough statenments of other persons based on offering
the evidence to explain the action taken by the police unless

the taking of that action is an issue in the case. See Sanborn

v. Commonweal th, Ky., 754 S.W2d 534, 541 (1988). A police

of ficer may provide sonme testinony on the course of an

i nvestigation even though it is based on ot herw se hearsay
information, but the testinony nust be [imted to only genera
information alluding to the defendant as a suspect in crimna

behavior. See Gordon v. Commonweal th, Ky., 916 S.W2d 176

(1995).

Townsend asserts that Hopson made “investigative
hear say” statenents throughout his testinony, including that
Hi nton told Hopson that Townsend was a drug deal er and that
Townsend had answered Hinton's cell phone call to get up the
drug buy. However, Townsend concedes defense counsel did not
object to this testinony during the trial, and now seeks review
based on RCr 10.26, the pal pable or substantial error rule.

In order to obtain relief under RCr 10.26, the
def endant nust show the exi stence of a pal pable error that
affects his substantial rights resulting in manifest injustice.

See al so KRE 103(e). “In determ ning whether an error is
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pal pabl e, ‘an appellate court rnust consi der whether on the whol e
case there is a substantial possibility that the result would

have been any different.’”” Commonwealth v. Pace, Ky., 82 S W3d

894, 895 (2002) (quoting Commonweal th v. Ml ntosh, Ky., 646

S.W2d 43, 45 (1983)).

Havi ng thoroughly revi ewed Hopson’s testinony, we
believe the adm ssion of this testinony was not sufficient to
constitute a pal pable error. The drug transacti on was set up
t hrough tel ephone calls to a cell phone owned by Townsend. The
vi deot ape showed t he schedul ed neeting between H nton and a
person fitting Townsend’ s general description driving a car
identified as belonging to Townsend. Townsend adm tted that he
and Hinton were acquainted with each other. Townsend’' s ali bi
evi dence was not credible and he lived only a short distance
fromthe neeting place. Accordingly, we do not believe that
adm ssion of this evidence resulted in manifest injustice
substantially affecting the result of the trial.

For the foregoing reasons, we affirmthe judgnent of
the Sinpson Circuit Court.

ALL CONCUR
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