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BUCKI NGHAM JUDGE: Troy Col l ett appeals from a custody decree
rendered by the Cay Circuit Court, wherein the naternal
grandparents of Collett’s son were granted custody of the child
after having been found to be de facto custodi ans pursuant to
KRS' 403.270. We conclude that the circuit court erred in

applying that portion of the statute to this case and ot herw se

! Kentucky Revised Statutes.



erred in granting custody to the maternal grandparents. Thus,
we reverse and remand.

Troy Collett and Christina Davidson were the parents
of James Ant hony Wade Davi dson, who was born on May 9, 1995.
Troy and Christina were never married. For the first ten nonths
following the child s birth, Christina and the child resided
with her parents, Sherrill and Geral dine Davidson. Christina
noved out of her parents’ home on or about March 1996. From
that time until Decenber 1996, Christina lived with Troy. On
Decenber 27, 1996, Christina comm tted suicide.

Al t hough Christina and Troy were never married,
paternity was established by an order of the Clay District Court
in Septenber 1995. Troy voluntarily admtted to paternity,
which led the district court to enter a judgnent of paternity
and an order for child support. There is no evidence that Troy
failed to neet his child support obligations as set out in the
court order.

Followi ng Christina's death in Decenber 1996, a
di spute arose between Troy and the Davi dsons over the custody of
James. As a result, Troy filed a petition for custody in the
Cay Crcuit Court on January 15, 1997. The Davi dsons responded
to Troy’s petition and sought custody in their own right. The
court awarded tenporary custody of James to the Davidsons, and

Troy was all owed visitation.



In their response to Troy’'s petition, the Davidsons
all eged that Christina had inforned them before her death that
Troy was not the father of the child. They sought a bl ood test
to establish paternity, and the court ordered such a test
pursuant to the Davidsons’ notion despite the fact that the C ay
District Court had previously entered a paternity order in
Septenber 1995. The results of the blood test indicated that
Troy was the father with a result of 99.91% This result ended
t he Davidsons’ attenpt to claimthat Troy was not Janes’s
natural father

Wiile this case was pending, the |egislature anended
KRS 403. 270 to add | anguage creating the status of de facto
custodi an. Under the anended statute, a nonparent may obtain
equal standing with a parent in a custody dispute if the
nonpar ent establishes that he or she is a de facto custodi an as
that termis defined in KRS 403.270(1)(b). See KRS 403.270(2).
Prior to the anmendnent, a nonparent could only obtain equa
standi ng by denonstrating that the parent was either unfit or
had voluntarily waived his or her superior right to custody.

See WIllians v. Phel ps, Ky. App., 961 S.W2d 40, 42 (1998).

The de facto custodi an anendnent becane effective in
July 1998, over one year after Troy filed his petition for
custody. As a result of the statutory change to KRS 403. 270, in

August 1998 t he Davi dsons sought |eave to anend their response
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and add de facto custodian as a justification for their custody
claim Their notion to anend their response was granted by the
court in Novenmber 1998.

Prior to the Davidsons’ notion to anend their
response, a final hearing had been held in the circuit court.

Al t hough that hearing was held on March 31, 1998, a nunber of
years passed before the court finally ruled on the matter. On
Sept enber 4, 1999, the court entered an order indicating that
the case was submtted for decision. The record does not

i ndicate what triggered this order.

On January 16, 2003, six years and a day after Troy
filed his original petition for custody, the circuit court
entered a custody decree awardi ng custody of the child to the
Davi dsons after finding that they were de facto custodi ans and
that the best interest of the child would be served by an award
of custody to them The court made no findings as to whether
Troy was an unfit parent or whether he had voluntarily waived
his parental rights. Followi ng the court’s denial of his notion
to vacate the decree, Troy' s appeal followed.

“Parents of a child have a fundanental, basic and
constitutional right to raise, care for, and control their own

children.” Vinson v. Sorrell, Ky., 136 S.W3d 465, 468 (2004).

Furt her, when one parent dies, the surviving parent is generally



entitled to the custody of any minor children. See KRS
405. 020( 1) .

Troy argues that the Davidsons were not de facto
custodi ans of his child and that they did not prove that he was
either unfit or had waived his superior right to custody.
Therefore, Troy contends that this court nust reverse the
circuit court and remand the case for the entry of an order
awar di ng himcustody. For the reasons set forth bel ow, we agree
that Troy is entitled to this relief.

Troy’s first argunent is that the de facto custodian
anmendnent to the statute was not applicable to this case because
it was not enacted until nore than one year after he filed his
petition and because it contains no | anguage making it
retroactive. He notes that KRS 446.080(3) states that “[n]o
statute shall be construed to be retroactive unless expressly so
declared.” By further noting that KRS 403.270 does not
expressly declare the de facto custodi an provision to be
retroactive, Troy argues that the amended provision has no
applicability in this case.

On the other hand, while the Davidsons acknow edge
that the statute does not contain a provision declaring it
retroactive, they neverthel ess argue that it should be so
desi gnat ed because it constitutes “renmedial legislation.” As

this court noted in Mracle v. R ggs, Ky. App., 918 S. W2d 745,
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747 (1996), without retroactive | anguage clearly expressed, the
i ssue then becones one of “whether the anendnent provides a

remedi al versus a substantive change.” See also Thornsbury v.

Aero Energy, Ky., 908 S.w2d 109, 112 (1995).

In the Mracle case this court addressed the nature of
a renedial statute. The court noted that a renedial statute
“does not violate a vested right, but operates to further a
remedy or confirma right[.]” 918 S.W2d at 747. Further, in

Peabody Coal Co. v. CGossett, Ky., 819 S.W2d 33 (1991), the

Kent ucky Suprenme Court noted that renmedial statutes are not
normally within the concept of a retrospective |aw because they
“do not create new or take away vested rights, but only operate
in furtherance of the remedy or confirmation of such rights[.]”
ld. at 36, quoting 73 Am Jur. 2d Statutes § 354 (1974).

The Davi dsons’ argunent, that the de facto custodian
amendnent to KRS 403.270 was nerely renedial, is without nerit.
Prior to the anmendnent, a nonparent could gain equal standing in
a custody challenge with a parent only by show ng clear and
convi nci ng evidence of unfitness or voluntary waiver. After the
anmendnent, a nonparent could reach equal standing with a parent
in a custody dispute through a third nmeans. Because the change

in the statute created a new right, the anmended provision was



substantive and not renedial. Thus, the de facto custodi an
amendnment provi si on does not operate retroactively.?

Because the Davidsons did not qualify as de facto
custodi ans of the child, they were required to prove either that
Troy was unfit or that he had waived his superior right to

custody. See Moore v. Asente, Ky., 110 S.W3d 336, 359 (2003).

The circuit court did not nmake a finding concerning either
unfitness or waiver of parental rights. Further, the Davidsons
did not ask the court to enter additional findings on either of
t hese issues.

In Vinson v. Sorrell the Kentucky Suprene Court stated

as foll ows:

It is fundanental that a party who asserts a

clai mnmust prove that claimto the

satisfaction of the trier of fact, and on

failure of the fact-finder to rule on the

contention, the pleading party nmust seek a

ruling fromthe trial court by neans of a

request for additional findings of fact.
136 S.W3d at 471. |In the Vinson case, as in this case, the
mat er nal grandparents alleged that the child s father was unfit.
However, no findings were made by the trial court in that

regard. Because the trial court did not find the father to be

unfit, our suprene court stated that the i ssue was not preserved

2 Citing Sherfey v. Sherfey, Ky. App., 74 S.W3d 777 (2002), the Davi dsons

mai ntain that the amendnent provision “did not significantly alter the pre-
existing law of custody determination.” That is sinply not the case, and the
Davi dsons’ reliance on the Sherfey case is msplaced.




for appellate review and that there was no basis to renmand the
question to the trial court. 1d.

As was the case with the grandparents in the Vinson
case, the Davidsons’ failure to bring the issues of fitness and
wai ver to the attention of the trial court for ruling precludes
their ability to raise it on appeal. Likew se, we are precluded
fromremanding the issues to the trial court for a second
opportunity to consider them

Finally, Troy argues that the circuit court’s reliance
on KRS 620. 027 was erroneous. The relevant portion of KRS
620. 027 states that “[i]n any case where the child is actually
residing with a grandparent in a stable relationship, the court
may recogni ze the grandparent as having the same standing as a
parent for eval uating what custody arrangenents are in the best
interest of the child.” |In this case the circuit court found
that the child resided with his grandparents in a stable
relationship frombirth until this case was initiated and that
t he best interest standard was therefore applicable.

Troy argues that the provisions of KRS Chapter 620 are
only applicable in cases involving the treatnment of dependent,
negl ected, or abused children. See KRS 620.010. W agree with
Troy that the provisions of KRS Chapter 620 are applicable only

to district court dependency, neglect, or abuse cases and have



no applicability herein. The circuit court erred in finding
that they did.

The custody decree rendered by the Clay Crcuit Court
in favor of the Davidsons is reversed, and this case is renmanded
to the circuit court with instructions to the court to enter a

custody order in favor of Troy.
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