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BEFORE: JOHNSON, TAYLOR, AND VANMETER, JUDGES.
JOHNSON, JUDGE: C. M has appeal ed froman order of the Canpbel

Circuit Court entered on Cctober 10, 2003, which, inter alia,

granted R C.H s notion for a change of custody and awar ded
R C. H sole custody of A H Having concluded that CM is not
entitled to relief for any errors which nmay have occurred during

the tenporary custody phase of the proceedings below, we affirm

! The parties will be referred to by initials to protect the interests of the
m nor chil d.



On Septenber 23, 1989, CM and RCH were nmarried in
Canpbel | County, Kentucky. C M had given birth to the couple’'s
only child, A H, in June 1989. On Cctober 18, 1993, R C H
filed a petition for dissolution of marriage in the Canpbel
Crcuit Court. On June 20, 1994, the trial court entered a
decree dissolving the marriage of CH (now CM) and R C H
Anong ot her things, the trial court incorporated the couple’s
property settlement agreenent into the decree of dissolution and
awarded C M the “care, custody and control” of A H, while
granting R C.H visitation rights.

As the vol um nous record shows, beginning i nredi ately
after the decree of dissolution was entered and conti nui ng
t hrough the entry of the order fromwhich C.M has appeal ed,
both parties filed nunmerous notions before the trial court
regarding various issues related to the couple’ s divorce. Qur
review of the record shows that for the nost part, the parties
have been engaged in a continuous dispute with respect to the
i ssues of visitation and/or child custody since the decree of
di ssol uti on was entered.

At some point in early 2000, A H was diagnosed with
Attention Deficit and Hyperactivity D sorder and dysthyma, a
chroni c depressive nood disorder. Anmpong other things, A H
exhi bi ted behavi oral problens at honme and in school, and

experienced difficulties in conpleting his honmework. As both
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parti es have conceded in their briefs, CM and R C. H could not
agree froma parenting standpoint how to best handle A H's
psychi atric problens. Hence, in February 2000, the parties were
referred to Dr. Kinberly Wlfe, a registered custody eval uat or
who began serving as a court-appointed nonitor. Approxinately
one nonth later, in March 2000, Karen Tapp was appoi nted
guardian ad litemfor A H

On August 31, 2001, RCH filed a notion for a change
of custody. In his acconpanying nenorandum R C H argued that
a “change has occurred in the circunstances of the mnor child
and/or [C.M], and nodification is necessary in order to serve
the best interest of the child.” On Septenber 20, 2001, C M
filed a response opposing R C. H’'s notion for a change of
custody. On Novenber 16, 2001, Dr. Wlfe filed a report

recomrendi ng, inter alia, that CM and R C H wundergo a “role

reversal” for a period of six weeks, i.e., R C H would becone

A H’'s primary caretaker for that tine period, while CM would
be given visitation rights. In md-Decenber 2001 both R C H
and Tapp filed notions asking the trial court to adopt and
enforce the recommendati ons of Dr. Wl fe.

On January 9, 2002, a hearing was conducted before the
Donestic Rel ati ons Conm ssioner. During the hearing, RCH
agreed to withdraw his notion for a change of custody and stated

that he would not renew any such notion until at |east the end
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of the school year. Follow ng this hearing, the Conm ssioner
recomended that the parties follow Dr. Wlfe's report. By an
agreed order of the parties entered on April 3, 2002, CM and
R C.H agreed to undergo the “role reversal” as suggested by Dr.
Wilfe. In early April 2002 the “role reversal” tine period
began and continued for six weeks thereafter.

On July 11, 2002, CM filed a notion requesting the
trial court to enter a final order resolving any pending matters
related to visitation. A hearing on CM’s notion was schedul ed
for August 2, 2002. On the date of the schedul ed hearing, Tapp
filed a report in which she nmade several recomendations based
upon both her own observations and her consultations with Dr.
Wl fe. 1In her report, Tapp noted that A H had expressed a
desire to spend “significantly” nore time wwth RCH In
addi tion, Tapp recomrended that “[p]hysical custody to [R C H. ]
shoul d be consi dered based on” the behavioral inprovenents A H.
had exhi bited since he began spending nore tinmne wth R CH

During the hearing held on August 2, 2002, RCH
orally renewed his notion for a change of custody. Three days
| ater, on August 5, 2002, RC H filed a witten notion for a
change of custody. On August 7, 2002, the Conmm ssioner entered
recomended findings of fact and concl usions of |law. Anong
ot her things, the Comm ssioner recommended that R C.H s notion

for a change of custody be granted, based upon findings that
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A.H s overall behavior had inproved while he was with R C H
The trial court entered a tenporary order adopting the
Conmi ssioner’s recommendations in full on August 7, 2002.

On August 9, 2002, C M filed objections to the
Comm ssioner’s reconmmendations, and a notion for a tenporary
injunction seeking to stay the tenporary order. On August 15,
2002, C.M filed a petition for a wit of prohibition? with this
Court, arguing that the trial court had erred by considering and
eventually granting R C. H'’'s notion for a change of custody,
wi thout first conducting a hearing. C M’'s notions before the
trial court were stayed pending the resolution of her petition
for a wit of prohibition in this Court. 1In an order entered on
Septenber 19, 2002, this Court denied C M’s request for
energency relief, after determning that any errors the tria
court may have commtted “woul d be correctable on appeal.”

On Cctober 22, 2002, after the trial court had
conducted an “oral argunent” regarding C.M’'s pending notions,
the trial court entered an order overruling C.M’'s objections to
t he Comm ssioner’s recommendations. The trial court ordered
that CM and R C. H conplete the Cooperative Parenting and
Di vorce Program at the Medi ation Center of Kentucky, and stayed

t he i ssuance of a final order regarding child custody until the

2 2002- CA-001727- OA.



program coul d be conpleted and a final hearing could be
conduct ed.

Following the entry of this tenporary order, C. M
filed a notion to reconsider or, in the alternative, to alter or
anend the trial court’s order. Per the trial court’s request, a
heari ng was hel d before the Conm ssioner on Decenber 20, 2002.
Subsequent to this hearing, on January 14, 2003, the trial court
entered a tenporary order adopting the Comr ssioner’s
recomended findings of fact and conclusions of law. This
tenporary order awarded CM and R C.H joint custody of A H
but stated that R CH would remain as the primary residentia
parent, due to the progress that A H had nade while in the
custody of his father.

On February 3, 2003, docunentation was filed with the
trial court indicating that CM and R C H had successfully
conpl eted the ei ght-week parenting program at the Mediation
Center of Kentucky. A final custody hearing was held on May 12-
13, 2003. On August 21, 2003, the Conm ssioner filed her fina
recommended findings of fact and conclusions of law. In
pertinent part, the Conm ssioner determ ned that based upon al
of the evidence presented, A.H's overall health would be better
protected by awarding R C.H sole custody of A H, while
granting CM visitation rights. On Cctober 10, 2003, after

considering and rejecting C.M’'s objections to the
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Commi ssi oner’s recomrendations, the trial court adopted the
Comm ssi oner’ s recommended findings of fact and concl usi ons of
law in full. This appeal foll owed.

C.M nekes four primary argunents on appeal: (1) that
the trial court erred by failing to conduct a hearing before
granting RC H s notions for a change of custody inits
tenporary order entered on August 7, 2002; (2) that RCH’s
notions for a change of custody did not neet the statutory
requi rements of KRS® 403.340 and KRS 403.350, and that the trial
court therefore erred by considering RC H’'s notions; (3) that
since the trial court inproperly awarded R C. H a tenporary
change of custody in August 2002, the trial court erred when it
entered the final custody order by relying on the change of
ci rcunst ances whi ch had taken place subsequent to the entry of
the tenporary order; and (4) that C M was deni ed due process of
| aw when t he Comm ssioner and the trial court engaged in
al l egedly inproper ex parte comunications prior to the entry of
the tenporary order in August 2002.

All of CM’s clainms of error are based upon actions
taken by the trial court during the tenporary custody phase of

the litigation below. In dadish v. dadish,* this Court, when

faced with a simlar situation, stated:

3 Kent ucky Revised Statutes.

4 Ky.App., 741 S.W2d 658, 661-62 (1987).
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Al t hough we agree that the trial court
proceeded erroneously in conducting a
hearing to nodify tenporary custody on the
barren affidavits and further abused its

di scretion in nodifying the custody
arrangenent, we cannot afford the appel |l ant
any relief as the tenporary order has been
repl aced by a permanent custody decr ee.
Wil e we recogni ze the practical effect of
the court’s tenporary ruling, there was
nevert hel ess evidence, specifically the
testi mony of psychol ogist, Dr. Sheila
Schuster, to support the court’s finding
that Amanda’ s best interest would be served
by being placed in her father’s care. Thus,
under our standard of review, we cannot set
aside the final custody award because of
irregularities in the tenporary custody
phase of the litigation [footnote omtted].

Al though the trial court probably erred by failing to
conduct a hearing before granting R C H’'s notions for a change
of custody in August 2002,° it is inportant to remenber that the
trial court’s tenporary order has been replaced by a pernmanent

custody order. C M has not argued that the evidence which was

> See KRS 403.350, which reads in full as foll ows:

A party seeking a tenporary custody order or
nodi fication of a custody decree shall submt
together with his nmoving papers an affidavit setting
forth facts supporting the requested order or
nodi fication and shall give notice, together with a
copy of his affidavit, to other parties to the
proceedi ng, who may file opposing affidavits. |If a
court determines that a child is in the custody of a
de facto custodian, the court shall make the de facto
custodian a party to the proceeding. The court shal
deny the notion unless it finds that adequate cause
for hearing the notion is established by the
affidavits, in which case it shall set a date for
hearing on an order to show cause why the requested
order or nodification should not be granted [enphasis
added] .




presented to the trial court before the entry of the fina

custody order was insufficient to support the trial court’s
ultimte determnation to award R C.H sole custody of A H
Therefore, we cannot grant relief to CM for any errors which
may have occurred during the tenporary custody phase of the

pr oceedi ngs bel ow.

As a final matter, we nust note that unlike the
appellant in dadish, CM properly challenged the trial court’s
tenporary custody order by filing a petition for a wit of
prohibition with this Court. As we nentioned previously, this
Court denied CM's petition after determ ning that any errors
commtted by the trial court “would be correctable on appeal.”
We di sagree and conclude that this Court erred by failing to
consider the nmerits of CM’'s petition. As this Court stated in
d adi sh, since an aggrieved party may not appeal froma
tenporary custody order, the proper action is to seek relief by

filing a petition for a wit of prohibition.® However, this

® See d adish, 741 S.W2d at 661 (stating that “the court acted erroneously in
changing its tenporary custody order. First, the affidavits were not
sufficient for their intended purpose as a matter of |aw. KRS 403. 350
specifically provides that ‘[t]he court shall deny the notion unless it finds
that adequate cause for hearing the notion is established by the affidavits

" As stated hereinbefore, the affidavits submtted to change
tenporary custody contained no facts upon which the court could find cause
for a hearing but instead were vague and conclusory. Under those
circunstances it was an abuse of discretion for the court to entertain
Bruce's notion. Forcing Deborah to defend her role as temporary custodi an on
such short notice and wi thout benefit of the facts upon which the novant
intended to rely was a particularly egregi ous denial of due process.
However, her renedy was to file an original action in this Court seeking to
prohibit the trial court fromconducting the hearing. Such extraordinary
relief is appropriate where the court is acting erroneously inits
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Court’s order denying C.M’'s petition has since becone the | aw
of the case.’ Wiere the | aw of-the-case doctrine is invoked, we
will not disturb the previous decision, even if it is later
shown to be erroneous, if rights have vested or there has been a
substantial change in the status of the parties since the
previous ruling.?

In this case, there has been a substantial change in
the parties’ circunstances since the entry of the trial court’s
tenporary order and the entry of this Court’s order denying
C.M’'s petition for a wit of prohibition. There was
substanti al evidence presented to the trial court indicating
that A.H had adjusted well to being in the custody of R C H.
and that his behavior had inproved during that tinme period.
Based upon this inprovenent, the trial court ultimtely
concluded that R C.H should be granted sol e custody of A H
Accordingly, we decline to depart fromthe | aw of -t he-case

doctri ne under these facts.

jurisdiction and where the party aggrieved has no renedy by appeal. This
Court does not hesitate to issue necessary wits, particularly to protect the
wel | -bei ng of children” [enphasis original][enphasis added][citations
omtted]).

" After this Court denied CM’s petition for a wit of prohibition, she did
not seek discretionary review fromthe Suprene Court.

8 See Union Light, Heat & Power Co. v. Blackwell’'s Adnmir, Ky., 291 S.W2d 539,
543 (1956) (stating that an exception to the | aw of-the-case doctrine is
possi bl e “especially where no rights have accrued or becone vested and no
substanti al change has been nmade in the status of the parties by reason of
the fornmer decision”).
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Based on the foregoing reasons, the order
Canpbell GCrcuit Court is affirned.
VANMETER, JUDGE, CONCURS.

TAYLOR, JUDGE, CONCURS | N RESULT ONLY.

BRI EFS FOR APPELLANT: BRI EF FOR APPELLEE:
Davi d E. Davi dson James W Morgan, Jr.
Covi ngt on, Kent ucky Newport, Kentucky
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