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COMBS, CHI EF JUDGE: Donald W Wlter, Lawence J. Wlter, and
Cedar Lane Resort, Inc., appeal froma portion of a judgnent of
the Marshall Circuit Court entered on Decenber 1, 2003, which
denied their claimfor damages sought under the provisions of

KRS! 382.385. The statute addresses the tinely rel ease of |iens

! Kentucky Revised Statutes.



on real property. After our review of the facts and perti nent
law, we affirm

In Cctober 1991, Donald Wl ter and Lawence Wl ter
executed a prom ssory note for $100, 682. 00, payable to the Bank
of Marshall County, predecessor in interest to the appellee,
U.S. Bancorp. The note was secured by a security agreenent on
certain business goods and a nortgage on the Wlters' rea
estate. It bore a variable interest rate and was payable on a
monthly basis. In deference to the seasonal nature of the
busi ness, the note al so contained provisions to permt the
Wlters to avoid paynments in Decenber, January, and February --—
t he nont hs when business at their |ake resort was sl ow

Due to intermttent adjustnents to the interest rate,
the original schedul e of paynents was insufficient to satisfy
the Wolters’ debt. In February 2000, in order to avoid having a
bal | oon paynent due at the end of the original termof the note,
the bank offered to nodify the agreenent to extend its maturity
date to May 3, 2002. The Wlters agreed and executed a
nodi fi cation agreenent. Pursuant to its terns, the Wlters
tendered a final paynment on April 30, 2002.

However, the nodification agreenent contained a
calculating error in the anortization schedule that was not
di scovered until after the final paynent of April 30, 2002. On

May 13, 2002, a conputer-generated anortization statenent
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reveal ed a past-due paynent in the anmount of $2,213.59.
Accordingly, the bank refused to rel ease the nortgage. On My
31, 2002, the Wlters corresponded with the bank and expl ai ned
that the note had been satisfied. They demanded that the bank
return the note marked “paid in full” and that it rel ease the
nortgage. Instead of neeting those demands, the bank sent
anot her invoi ce dated August 22, 2002. The Wlters reiterated
their demand in correspondence with the bank on August 29, 2002.
Nonet hel ess, the bank took no action to rel ease the nortgage.

On Novenber 27, 2002, the appellants filed this action
against U. S. Bancorp in Marshall Crcuit court. They sought
rel ease of the nortgage, damages pursuant to the provisions of
KRS 382. 365, and attorney’'s fees. In its answer, the bank
acknow edged that it had erroneously cal culated the anortization
contained in the nodi fied agreenment based upon twelve nonthly
paynents rather than the nine that had been set forth in the
parties’ original agreenent. Consequently, an outstanding
bal ance of $2,213.59 remained even after the Wlters tendered
their final paynment in April 2002. Although the bank finally
rel eased the nortgage in January 2003, it denied that the
Wlters were entitled to the rel ease. The bank demanded paynent
of the outstanding bal ance, interest, and attorney’ s fees.

Fol Il owi ng a bench trial, the court concluded that the

Wl ters had conplied fully with the terns of the nodified
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agreenent. Despite the bank’s accounting errors, the court
agreed that the Wlters’ final paynent of April 30, 2002,
sufficed as a matter of law to extinguish the debt. It entered
judgnment in favor of the Wilters with respect to their ful
satisfaction of the note but denied their claimfor damges for
an untinmely rel ease of the nortgage sought under KRS 382. 385.
In ruling in favor of the bank on this issue, the judgnent
recited the foll ow ng | anguage:

While the [bank] did not release it as

demanded, it is clear that a legitimate

controversy did exist between the parties,

and [the Wl ters] have shown no damage.

Furt her good cause has been shown by [the

bank] .

Order and Judgnent at 4.

On appeal, the Wlters contend that the trial court
erred in concluding that they were not entitled to danages
pursuant to the provisions of KRS 382.365. W disagree.

KRS 382. 365 provides in part as foll ows:

(1) A holder of a lien on real property,

including a lien provided for in KRS

376.010, shall release the lien in the

county clerk's office where the lien is

recorded within thirty (30) days fromthe

date of satisfaction.

(2) A proceeding nmay be filed by any owner

of real property or any party acquiring an

interest in the real property in District

Court or Crcuit Court against a |lienhol der

t hat viol ates subsection (1) of this
section. A proceeding filed under this



section shall be given precedence over other
matters pending before the court.

(3) Upon proof to the court of the lien
bei ng satisfied, the court shall enter a
judgnent releasing the lien. The judgnent
shall be with costs including a reasonabl e
attorney's fee. If the court finds that the
I i enhol der received witten notice of its
failure to rel ease and | acked good cause for
not releasing the lien, the |ienhol der shal
be liable to the owner of the real property
in the amount of one hundred dollars ($100)
per day for each day, beginning on the
fifteenth day after receipt of the witten
notice, of the violation for which good
cause did not exist. (Enphasis added.)

The trial court concluded that even though the
Wlters final paynment was sufficient as a matter of law to
satisfy the debt, the bank had shown good cause for refusing to
rel ease the nortgage securing the debt. The Wlters’ disagree
and contend that the bank’s good faith belief (based on its
conmput er analysis of its accounting) did not equate with good
cause for its refusal to release the nortgage. Qur review
reveals that the court carefully and correctly analyzed the |aw,
the facts, and the conpeting equities.

During di scovery, the bank acknow edged that its | oan
officer erred in his calculation of the anortization schedul e
contained in the nodification agreenent. Because of the
accounting error, a balance of $2,213.59 remai ned outstandi ng at

the end of the term The Wlters did not dispute the



cal cul ation of the anortization schedule that showed an

out st andi ng bal ance. But they contended that their full paynent
under the ternms of the nodification agreenent al one was
sufficient to extinguish the debt as a matter of |[aw and that,
therefore, the bank’s inmmedi ate rel ease of the nortgage was
required. The bank argues that because there was no actua
paynment of the full principal and interest due and owi ng, it had
an adequat e reason (and therefore good cause under the statute)
to justify its refusal to rel ease the nortgage.

The court correctly observed that a legitimte
controversy existed. Therefore, good cause as contenpl ated by
the statute supported the bank’s refusal to release the lien
under the circunstances. Since the conpeting | egal positions
were not resolved until entry of the judgnent, the Wlters were
not legally entitled to a release of the nortgage. Thus, there
was no untinely release of the nortgage in this case. The court
properly held that the Wlters were not entitled to damages
pursuant to the provisions of KRS 382. 365.

The judgnent is affirmed in all respects.
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