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QU DUGE.l, JUDGE: Johnny W Brown and Any Brown appeal froma
summary judgnent entered by the Fayette Circuit Court on
Decenber 11, 2003, ordering themto pay to Health Care

Coll ection Service, Inc., a Kentucky Corporation, and assi gnee
of the University of Kentucky Medical Center the sum of

$7,675.73, plus costs and interest. W affirm



The Browns incurred various nedical expenses at the
Medi cal Center between 1995 and 1999. Sone of Johnny’'s expenses
were covered by Medicare and the Medical Center took a
contractual adjustnment |oss on sonme. However, after these
paynents and adjustments, Johnny still owed $2,101.46 and $8. 73
for nedical services. No adjustnents or paynents were nade
towards Any’s nedical treatnment and the Medical Center alleged
she owed $42.00, $320, $5,103.54 and $100 for various nedica
services rendered. The Medical Center assigned the outstandi ng
bal ances to Health Care Collection Services, Inc., which
eventually filed a conplaint to recover these suns on January
16, 2003. The Browns filed an answer adm tting that they had
received the nmedi cal services but asserting as an affirmative
defense that they qualified or should have qualified upon proper
notice, for paynment of these services by the Kentucky Hospital
Care Program pursuant to KRS 205.640 et. seq.

After limted discovery (interrogatories which are not
included in the record) had occurred, the collection service
filed a notion for sunmary judgnment. Its notion included an
affidavit of Dennis Kamann, executive director of Health Care
that indicated the Medical Center had provided the nedica
services in question and that the Browns still owed $7,675. 73.

The affidavit also stated the foll ow ng:



4) In the Answers to Interrogatories,
t he Def endants indicated that they did
receive the nedical treatnent at the
Uni versity of Kentucky Medical center
claimed in the Conplaint but they take the
position that follow ng paynent by Medicare
t hey shoul d have been covered by a “spend-
down” program or received benefits through
t he Kentucky Hospital Care Program They
indicate they did not recall receiving
statenments from UKMC regardi ng their account
bal ances.

5) The conputer pad notes of the
Pati ent Accounts Departnent and al so of
Health Care Coll ection Service, Inc.,
i ndicate that many statenents were sent to
t he Defendants after each date of service
and after any paynent by Medicare. Al so,
t here were nunerous tel ephone contacts with
t he Def endants regarding their unpaid
account bal ances. The Defendants indicated
that they were attenpting to obtain a spend-
down nedi cal card but never provided any
type of card or further information to the
Plaintiff or UKMC. If they are eligible for
Medi care or Medicaid benefits under a spend-
down program they are not eligible for KHCP
benefits.

The Browns responded to the notion for sunmmary
j udgnent and argued that genuine issues of material fact existed
as to whether or not the Medical Center had conplied with KRS
205. 640(5). Specifically, the Browns argue that:

[Health Care’s] [a]ffidavit raises
ot her issues of material fact related to
UKMC' s dealings with [the Browns]. [Health
Care] states that UKMC sent [the Browns]
“many statenments” and had “nunerous
t el ephone contacts” with them [ The Browns]
have answered through interrogatories that
t hey heard nothing from UKMC until they
recei ved correspondence from|[Health Care’s]
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counsel in early 2003. Additionally, an

i ssue of material fact exists regarding the
[Brown’s] attenpts to qualify for a spend-
down program Under KRS 205.640(5), UKMC
shoul d have requested [the Browns] to apply
for Medicaid if they did not qualify for
that statute’ s benefits. Again, this
relates to the aforenentioned fact issue of
whet her UKMC eval uated [the Browns’ |
econom c st at us.

In this case, it would not be inpossible for
[the Browns] to show they were not |iable
for these charges. KRS 205.640(5) required
UKMC to determ ne whether [the Browns] were
eligible for its benefits, and if not, to
assist themin applying for other benefits.
Thus, UKMC shoul d have given [the Browns]
the opportunity to seek assistance under the
law. Wiether that was done goes to the
heart of [the Browns’] response, and that

i ssue has not been concl usively resol ved.

I ndeed, the facts in this case have not
devel oped sufficiently to show that [Health
Care] would prevail under every

ci rcunstance. Accordingly, sumrary judgnent
IS i nappropriate.

No affidavit or additional exhibits were included in the Browns
response.

On August 29, 2003, the circuit court held a hearing
on Health Care’s notion for summary judgnent. Each party was
represented by counsel and presented argunments to the court.
The court submtted on the notion and allowed Health Care to
file areply to the Browns’ response. Health Care subsequently
did file areply in which it argued that the requirenments under

KRS 205. 640(5) do not apply to individuals who have health
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i nsurance such as Medicare. It also stated that the Medica
Center uses an indigent care eligibility form (DSH 001) to
assess a patient’s financial situation. Finally, it reiterated
the statement that the Browns had indicated that they had
applied for a Medicaid spend-down card but never infornmed the
Medi cal Center whether they had received Medi caid coverage or
not. Health Care also argued that the Browns had not provided
any factual or |egal basis why summary judgnment shoul d not be
ent er ed.

On Novenber 13, 2003, the circuit court entered an
opi nion and order granting Health Care’s notion for summary
judgnment. In its opinion and order, the court determ ned that
KRS 205.640(5) did not apply because the Browns “had Medicare
heal th i nsurance coverage.” The court further held that the
Medi cal Center had conplied with 907 KAR 1: 013E88 18 and 19 by
provi ding form DSH 001 to the Browns. Based upon this opinion
and order, the court entered sunmary judgnent in favor of Health
Care on Decenber 11, 2003. This appeal followed.

On appeal, the Browns continue to argue that sunmary
j udgnment was not appropriate because there remains di sputed
i ssues of fact as to whether the Medical Center assessed the
Browns for the hospital indigent care program Health Care on
t he other hand contends that there are no di sputed issues of

fact based upon the uncontroverted affidavit of Dennis Kamann.
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Wiile the record is unusually sparse as to docunentation, we
bel i eve the uncontroverted affidavit attached to the notion for
summary j udgnent placed the burden upon the Browns to present at
| east sonme affirmative evidence showi ng that there was a genuine
issue of material facts for trial.

The standard of review on appeal of a summary judgnent

is well settled and expressed in Scifres v. Kraft, Ky.App., 916

S.W2d 779 (1996), as foll ows:

The standard of review on appeal of a
summary judgnent is whether the trial court
correctly found that there were no genui ne
issues as to any material fact and that the
noving party was entitled to judgnent as a
matter of law.  Kentucky Rules of G vil
Procedure (CR) 56.03. There is no
requi renent that the appellate court defer
to the trial court since factual findings
are not at issue. Goldsmth v. Alied
Bui | di ng Conponents, Inc., Ky., 833 S.W2d
378, 381 (1992). *“The record nust be viewed
in alight nost favorable to the party
opposing the notion for summary judgnent and
all doubts are to be resolved in his favor.”
St eel vest v. Scansteel Service Center, Inc.,
Ky., 807 S.W2d 476, 480 (1991). Summary
“judgnent is only proper where the novant
shows that the adverse party coul d not
prevai |l under any circunstances.”

Steel vest, 807 S.W2d at 480, citing
Paintsville Hospital Co. v. Rose, Ky., 683
S.W2d 255 (1985). Consequently, sunmary
judgnment nust be granted “[o]nly when it
appears inpossible for the nonnoving party
to produce evidence at trial warranting a
judgnment in his favor ...” Huddl eston v.
Hughes, Ky.App., 843 S.W2d 901, 903 (1992),
citing Steelvest, supra (citations omtted).




Id. at 781. In Steelvest, 807 S.W2d at 482, the Court also
addressed the issue of the party opposing summary judgnent
presenting sone affirmative evidence when it stated:

Finally, under both the Kentucky and
t he federal approach, a party opposing a
properly supported sunmary judgnent notion
cannot defeat it wi thout presenting at |east
sonme affirmative evidence showi ng that there
is a genuine issue of material fact for
trial. See, GQullett v. MCormck, Ky., 421
S.W2d 352 (1967); Continental Cas. Conpany
v. Bel knap Hardware & Manufacturing Co.,
Ky., 281 WW2d 914 (1955).

In this case, Health Care net its burden by providing
the Court an affidavit which stated that the Browns had incurred
the nmedi cal expenses at issue, failed to pay for the services
and failed to provide any proof that they were entitled to have
t he nedi cal expenses charged to the Hospital Indigent Care
Program The Browns had a duty to present “at |east sone
affirmati ve evidence show ng that there is a genui ne issue of
material fact for trial.” Steelvest, at 482. There is nothing
in the record that indicates they notified the Medical Center
that they were eligible for the indigent care program or that
t hey provided the Medical Center with any financial data, or
t hat they conveyed to the Medical Center their need for
addi tional financial assistance. The Browns also failed to
refute the Medical Center’s assertion that the Browns had

notified it that they had applied for a Medicaid spend-down card



but never advised the Medical Center with proof of coverage or
denial. In fact, the Browns, in their brief, concede that
previous trial counsel “could have created a nore conpelling
record in support of their eligibility by offering proof of
their financial status at the time of service.”?!

On appeal, the Browns continue to nake vari ous
argunents that the Medical Center failed to neet its burden of
conplying with KRS 205.640(5) and that the circuit court erred
in finding that the Medical Center conplied with its statutory
duties and 907 KAR 1:013E. However, based upon the record
before the circuit court we believe it correctly found that the
Browns had failed to present any evidence on which they coul d
succeed at trial. Wthout presenting sonme affirmative evidence
on their behalf, the Browns failed to show that they could
prevail under any circunstances. Based upon the evidence before
the court, there was no genuine issue as to any material fact
and Health Care was entitled to sunmary j udgnent.

For the foregoing reasons, the summary judgnent
entered by the Fayette Crcuit Court is affirned.

ALL CONCUR

! Browns reply brief at 4.
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