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BEFORE: JOHNSON, KNOPF, AND SCHRODER, JUDGES.

SCHRCODER, JUDGE: This is an appeal froma judgnent pursuant to
a conditional guilty plea convicting appellant of five counts of
second- degree sodony and five counts of second-degree rape.
Appel l ant’ s sol e argunment on appeal is that all counts of the

i ndi ctment shoul d have been di sm ssed because a detai ner was

| odged agai nst himand he was not tried within 180 days as

requi red by KRS 500.110. W adjudge that the two counts of rape

upon whi ch the detai ner was based shoul d have been di sm ssed



because he was not tried within the tine limtation in KRS
500. 110. Accordingly, we reverse two of the second-degree rape
convictions. As to the remainder of the convictions, we affirm

In February of 2000, S.T., who was el even years old at
the time, told her nother that she had been sexually abused by
her father, Billy Uley, since she was five or six years old.
At the tinme she told her nother of the abuse, Ul ey was serving
a prison sentence at the Western Kentucky Correctional Conplex
(“WKCC"). S.T.”s nother subsequently reported the allegations
to the police. |In August of 2000, Detective Babbs of the
Kentucky State Police received information fromS. T.’ s not her
that Ul ey was about to be released fromprison. Upon receiving
this informati on, Detective Babbs obtained an arrest warrant for
Ul ey on August 15, 2000, signed by a trial conm ssioner,
alleging two counts of rape in the first degree based on S.T.’s
all egations. Two days | ater, Babbs obtained a second arrest
warrant against Uley alleging two counts of sodony in the first
degree based on his nolestation of S.T. At this tinme, nothing
had been filed in the Union District Court Cerk’s office and no
i ndi ctmrent had been obtained against Uley regarding S.T.’s
al | egati ons.

On August 16, 2000, Detective Babbs contacted WKCC.
Accordi ng to Babbs, he expl ained that he had an arrest warrant

for Uley, but that Uley had not yet been arrested on the
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warrant. He stated that he nerely requested that he be notified
when Ul ey would be released so he could pick himup upon his
rel ease

According to officials at WKCC, Babbs was told that if
he wanted a detai ner | odged against Ul ey, he would have to send
the facility a copy of the arrest warrant. It is undisputed
that on August 16, 2000, Babbs faxed WKCC a copy of the arrest
warrant on the two counts of first-degree rape. On August 18,
2000, a detainer was | odged against Ul ey based on that arrest
war r ant .

On August 19, 2000, Ms. Ellen Cockerman, Records
Supervi sor at WKCC, assenbl ed a package of materials she was
required to give an inmate when a detai ner had been | odged
agai nst him The package of materials contained an
acknow edgnent form signed by Utley, the arrest warrant, Uley’s
resident record card, a copy of the detainer, and a copy of the
letter the Records Departnent sent to Security at WKCC. It is
undi sputed that Utley received this package of materials on
August 19, 2000.

Det ecti ve Babbs testified that he intended to serve
the warrant on Utl ey when he was rel eased fromprison. He

stated that he had no idea that WKCC woul d serve the warrant on



Utl ey when he faxed it to the facility.! Babbs further stated
that he had never had a prison facility serve a warrant for him

After receiving notice that a detai ner had been | odged
against him Uley filed a request for a final disposition with
t he Union County District Court,? the County Attorney for Union
County, and the Union County District Judge. The District Court
and the County Attorney received the request for fina
di sposition on August 25, 2000 and August 26, 2000,
respectively. Uley thereafter filed a notion for speedy
di sposition pursuant to KRS 500.110 on Cctober 5, 2000, with the
Union District Court and the Union County Attorney.® This notion
was returned to Utley with notation stating, “No nunber of
record in Union Crcuit Court.” On Decenber 8, 2000, Ul ey
received a letter fromthe Union District Judge Rene WIIians
acknow edgi ng the recei pt of various pleadings relating to the
arrest warrant filed as a detainer against Uley. The letter
confirmed that there was no active case pending against Uley in
the Union District Court because the arrest warrant had never
been officially served upon him

Upon receiving a copy of the Decenber 8 letter
Cockerman wote Judge Wllianms a letter on Decenber 21, 2000,

reiterating that a detainer had been | odged against Ul ey based

L' A warrant, served or unserved, would anpunt to a detai ner.
2 Once the warrant was served, a case file should have been opened by the
Union District/Crcuit Clerk’s office.
3
I d.



on an arrest warrant and that WKCC had given the Union District
Court notice of this fact by letter dated August 18, 2000. On
January 4, 2001, Judge WIliams responded to Cockerman that a
case had never been opened for the charges described in the
arrest warrant because there was no record of a return on the
all eged warrant. Judge WIIlians advised that upon receipt of a
copy of the arrest warrant verifying service upon Uley, a case
woul d t hen be opened agai nst Utl ey.

At sonme point, Uley contacted Lynn Al dridge, a
par al egal /i nvestigator with the Departnent of Public Advocacy,
who wote three letters on his behalf, dated April 23, 2001,
May 29, 2001, and July 11, 2001, to Brucie More, the Union
County Attorney. Moore testified that she first received
sonmething fromthe Departnment of Corrections regarding Uley’s
desire for a speedy trial in August of 2000. Wen she received
notice of the potential case against Uley, she testified that
she called the Union District Court Clerk’s Ofice and was
informed that there was no pendi ng case, file or charge agai nst
Uley. After determining that Detective Babbs was the
investigating officer in the matter, More contacted him Babbs
told Moore that he had not filed any warrants and was waiting
for Uley to be released from prison before he pursued the case.
According to Moore, Babbs stated that he did not seek a detai ner

on Uley. Based on this conversation, More agreed to sign a



rel ease of the detainer |odged against Uley. On July 17, 2001,
Moore signed the release of detainer. More testified that she
was unawar e that Babbs had sent the arrest warrant to WKCC unti |
the prelimnary hearing in this case in February 2002.

On August 18, 2000, the day the detainer was | odged
against Uley, Uley had a hearing before the Kentucky Parol e
Board. Because the detainer had been | odged agai nst him the
Parol e Board gave Utl ey an ei ghteen-nonth defernment, and one of
the conditions for future consideration of parole was to have
the detainer renoved. Utley also testified that after the
det ai ner was | odged agai nst him he was noved fromthe m nimum
security portion of WKCC to the nedium security area.

On February 26, 2002, when Ul ey was rel eased on
parol e from WKCC, Detective Babbs served himw th a warrant for
his arrest on the sodony and rape charges. Uley was thereafter
i ndicted by the Union County Grand Jury on March 5, 2002, on
five counts of first-degree rape and five counts of first-degree
sodony based on the nolestation of S.T. occurring on January 1,
1995, and Decenber 31, 1999. On April 16, 2002, Uley filed a
notion to dismss the indictment for failure to tinmely prosecute
under KRS 500.110. After an evidentiary hearing, the court
deni ed the noti on.

On May 7, 2003, Uley entered a conditional plea of

guilty to five counts of second-degree rape and five counts of
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second- degree sodony pursuant to a plea agreenent with the
Comonweal th. Ul ey was sentenced to ei ght years on each count
of rape and sodony, to run concurrently for a total of eight
years’ inprisonnent. This appeal by Utley foll owed.

Utley' s sole argunent on appeal is that all charges in
t he indi ctnment should have been di sm ssed because he was not
tried within the 180-day limtation period set out in KRS

500. 110. KRS 500. 110 provi des:

Wenever a person has entered upon a term of
i mprisonment in a penal or correctiona
institution of this state, and whenever
during the continuance of the term of

i mprisonment there is pending in any
jurisdiction of this state any untried

i ndictnment, information or conplaint on the
basi s of which a detainer has been | odged
agai nst the prisoner, he shall be brought to
trial within one hundred and ei ghty (180)
days after he shall have caused to be
delivered to the prosecuting officer and the
appropriate court of the prosecuting
officer's jurisdiction witten notice of the
pl ace of his inprisonnent and his request
for a final disposition to be nade of the

i ndi ctnment, information or conpl aint;

provi ded that for good cause shown in open
court, the prisoner or his counsel being
present, the court having jurisdiction of
the matter may grant any necessary or
reasonabl e conti nuance.

It is the Conmmonweal th’s position that KRS 500. 110
does not apply in this case because: the arrest warrant faxed
to WKCC was not the functional equivalent of a detainer;

Det ective Babbs did not intend for a detainer to be | odged



agai nst Utley; and the detainer was ni stakenly | odged by WKCC.
In our view, it is immterial whether Detective Babbs intended
for a detainer to be | odged when he faxed the warrant to WKCC.
There is no such “intent” requirenment in KRS 500.110. The
guestion is whether a detainer was | odged against Utley. In

Donahoo v. Dortch, Ky., 128 S.W3d 491, 493 (2004), our Suprene

Court adopted the Kentucky Departmnment of Corrections definition
of “detainer”:

‘Detainer’ nmeans a witten notification
filed by a crimnal justice or |aw
enforcenent agency with the institution
where an inmate is serving a sentence,
advising that the inmate is wanted in
connection wth a crimnal offense, and
requesting the institution to hold the
inmate or to notify the agency when the
inmate i s about to be rel eased. The
det ai ner may have docunents attached in
support, such as indictnent or other
charging instruments, a court bench warrant,
a parole violation warrant, or an escape
war r ant .

I d. (enphasis added) (quoting Kentucky Corrections, Policies and
Procedures, Policy Nunber 18.17 (eff. February 17, 1995)).

In the present case, there is no question that a
det ai ner was | odged against Uley as a result of the arrest
warrant procured by Detective Babbs. The record before us
contains a formentitled “Acknow edgenent/ Rel ease” executed by
WKCC for the Union District Court which states, “W are | odging
your Arrest Warrant detainer/hold agai nst the above captioned.”

The formlists the case nunber as 16-00-278 (the sanme case
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nunber |isted on the arrest warrant) and states that the charges
are “Rape |1-2 cts.” Detective Babbs admtted that he contacted
WKCC about Utley and faxed the facility the arrest warrant so

t hat he could be notified when he was to be rel eased.

“[ T] he General Assenbly enacted KRS 500. 110 for the
anmel iorative purpose of |essening the detrinmental effect that
det ai ners have on the prison population by requiring a court,
upon request by a prisoner, to resolve untried indictnents
within 180 days so that the detainer may be lifted if the

prisoner is found innocent of the charges.” Rosen v. Wtson,

Ky., 103 S.W3d 25, 29 (2003). In Dunaway v. Conmonweal th, Ky.,

60 S. W3d 563, 567 (2001), the Court recogni zed the specific
problens an inmate can face as a result of a detainer being
filed:

(1) deprived of an opportunity to obtain a
sentence to run concurrently with the
sentence being served at the tine the
detainer is filed; (2) classified as a

maxi mum or cl ose custody risk; (3)
ineligible for initial assignnents to |ess

t han maxi mum security prisons (i.e., honor
farnms or forestry canp work); (4) ineligible
for trustee [sic] status; (5) not allowed to
live in preferred living quarters such as
dormitories; (6) ineligible for study-

rel ease prograns or work-rel ease prograns;
(7) ineligible to be transferred to
preferred medi um or m ni mum cust ody
institutions within the correctional system
whi ch includes the renoval of any
possibility of transfer to an institution
nore appropriate for youthful offenders; (8)
not entitled to preferred prison jobs which
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carry higher wages and entitle [him] to
addi tional good tinme credits agai nst [his]
sentence; (9) inhibited by the denial of
possibility of parole or any conmutati on of
his sentence; (10) caused anxi ety and thus
hi ndered in the overall rehabilitation
process since he cannot take maxi num
advantage of his institutional
opportunities.

Id. (quoting Carchman v. Nash, 473 U.S. 716, 730, 105 S. C.

3401, 3409, 87 L. Ed. 2d 516, 527 (1985)). In fact, Utley
testified to the consequences he suffered as a result of the
det ai ner being | odged against himin this case — being noved
frommnimumto medi um security at WKCC and his parol e being
deferred. Hence, as a detainee, Uley encountered sone of the
very problens that KRS 500.110 was pronul gated to protect
agai nst.

Ul ey next argues that the requirenment of an “untried
i ndictnment, information or conplaint” in KRS 500.110 was
satisfied in this case. The arrest warrant in this case, which
was sworn to by Detective Babbs and signed by Trial Conm ssioner
Si npson, stated that Utl ey was being charged with two counts of
first-degree rape (KRS 510.040) and contained a “Crim nal
Conpl ai nt” section which provided the follow ng detail ed
informati on about the offenses:

The affiant, DET. BRI AN BABBS says that on

or about June 28, 1999, in Union County,

Kent ucky, the above-naned def endant

unl awf ul Iy ENGAGED | N SEXUAL | NTERCOURSE

W TH ANOTHER PERSON WHO WAS | NCAPABLE OF
CONSENT BECAUSE SHE WAS LESS THAN TWELVE
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YEARS OLD. THE VI CTI M STATED TO AFFI ANT
THAT DEFENDANT HAD BEEN HAVI NG SEXUAL

| NTERCOURSE ( DESCRI BED BY HER AS HI M PUTTI NG
H S PRI VATE PART | NTO HER PRI VATE PART) FOR
THE LAST FIVE OR SI X YEARS. SHE DESCRI BED
H M DO NG TH'S AND THEN STOPPI NG AND PEEI NG
I NTO A CUP OR ON AN ARTICLE OF CLOTHING HE
THEN PLACED THE CLOTHI NG | NTO THE BOTTOM OF
THE CLOTHES BASKET OR HE THEN WASHED OQUT THE
CUP. THE VICTIM SAI D THE DEFENDANT WOULD BE
BREATHI NG HEAVY AND SWEATI NG DURI NG THE

I NCl DENTS. AN EXAM NATI ON OF THE VI CTI M BY
M SSY OAENS, AN OB/ GYN NURSE PRACTI TI ONER
REVEALED THAT THE VI CTI M5 HYMEN WAS NOT

| NTACT.

Al though at the tinme the detai ner was | odged, there
had not yet been charges filed in the Union District Court nor
an indictnment obtained against Uley relative to S.T.’s
al l egations, we adjudge that a crimnal conplaint was contai ned
wi thin the August 2000 arrest warrant on the two counts of
first-degree rape.

Since this was the conpl aint on which the detai ner was
based, we agree with Uley that KRS 500.110 was applicable in
this case, and the 180-day Iimtation period began to run at the
time he filed his notion for final disposition of the case with
the Union County District Court and the Union County Attorney on
August 26, 2000.

Ul ey was indicted by the Union County G and Jury on
March 5, 2002, on five counts of first-degree rape and five
counts of first-degree sodony based on the allegations of S T.

Ul ey next argues that because he was not tried on those charges
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within the 180-day limtation period in KRS 500.110, all of the
charges in that indictnent should have been di sm ssed. The
Commonweal th counters that even if KRS 500.110 did apply in this
case, only those charges that were the basis of the detainer
shoul d have been di sm ssed.

In Huddl eston v. Jennings, Ky. App., 723 S.W2d 381,

383 (1986), this Court stated:

The “triggering mechani sni which brings . .
[ KRS 500. 110] into play is the | odging of

a detai ner against a prisoner. The purpose

of the statute is not to ensure the speedy

di sposition of every charge, or even of

t hose charges which potentially could form

the basis for a detainer being |odged. |Its

purpose is to provide for speedy disposition

only of such charges as have actually

resulted in a detainer being | odged.

Only two of the first-degree rape charges served as
the basis for the detainer in this case. As is apparent from
the fact that a no true bill was not returned by the grand jury
on any of the charges, two of the second-degree rape charges to
which Uley ultimately pled guilty had to be the basis of the
August 15, 2000, arrest warrant and detainer in this case.
Accordingly, the convictions on these two charges of rape are
her eby reversed because Ul ey was not tried on those two charges
within the time limtation in KRS 500.110.

W reject the Coormonweal th’s argunent that the
protections provided by KRS 500.110 no | onger applied to Ul ey

once the detai ner was rel eased by Mboore on July 17, 2001. See
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Dunaway v. Conmonwealth, 60 S.W3d at 567-68. |n the present

case, Uley did not serve out his prison termon the prior
sentence until well after the expiration of the 180-day period,
and the detai ner was not released until after the expiration of
the 180-day limtation period which, as noted earlier, began
runni ng on August 26, 2000.

We al so reject the Commonweal th’s argunent that the
trial court had the discretion to grant any reasonabl e or
necessary conti nuances under KRS 500.110. From our revi ew of
the record, we do not see that the Commonweal th ever sought such
a continuance of the tine limtation in KRS 500.110.

For the reasons stated above, that portion of the
Uni on County judgnment convicting appellant of two counts of
second-degree rape is reversed and the matter remanded for any

further necessary proceedings. The renai nder of the judgnent is

af firmed.
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