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JOHNSON, JUDGE: Bruce Meade has appeal ed froma final judgnent
and sentence of ten years’ inprisonnment entered by the Pike
Circuit Court on August 19, 2003, following a jury' s verdict
finding Meade guilty on one count of trafficking in a controlled
substance in the first degree.! Having concluded that the
prosecutor’s closing argunents in the guilt and penalty phases
of the trial were not inproper, we affirm

On Decenber 11, 2002, a Pike County grand jury

! Kentucky Revised Statutes (KRS) 218A. 1412.



i ndi cted Meade on one count of trafficking in a controlled
substance in the first degree. Meade entered a plea of not
guilty to the charge and the case proceeded to a jury trial,
hel d on June 30, 2003, and July 1, 2003, in the Pike Crcuit
Court.

The Commonweal th presented evidence that on March 18,
2002, Meade sold Oxycontin to Shirley Neely, a paid confidentia
informant? for the Kentucky State Police (KSP). Neely had
contacted Meade earlier that day and arranged a neeting to
purchase Oxycontin. The drug transaction occurred in the
presence of Randy Hunter, an undercover Drug Enforcenment Oficer
for the KSP, under the pretense that Neely was purchasing the
drugs for Hunter. The drug transaction was vi deotaped and
audi ot aped.

Meade di sputes the facts surrounding the initia
contact between Neely and himregarding this drug transaction.
However, it is undisputed that after the initial contact, Meade
approached Neely as she sat in an undercover police car with
Hunter at the L & M Mart in Pike County, Kentucky, on March 18,
2002. The vi deot ape and audi ot ape played at trial reveal ed that
during the drug transaction, Neely gave Meade $1,200.00 in cash

to purchase 20, 60 mlligramtablets of Oxycontin. Meade |eft

2 Neely testified that in Decenber 2001, she contacted the KSP and offered to
beconme a paid confidential informant, which led to her involvenent in this
particular transaction with Meade. Neely was addicted to Oxycontin at the
time and decided, for pay, to help get drug dealers off the street.
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with the cash and a second neeting occurred shortly thereafter
at a different | ocation where Meade passed a substance, |ater
determ ned to be Oxycontin, to Neely through the wi ndow of the
car. However, Meade only gave Neely four 40-m|ligram Oxycontin
tablets and two 20-m I ligram Oxycontin tablets and returned to
Neely all but $300.00 of the noney he had received from Neely at
the earlier neeting.

It is undisputed that Meade was the person shown on
t he vi deotape and heard on the audi otape of the drug
transaction. The only issue at trial was whether Neely
entrapped Meade. Meade clainmed that in March 2002, Neely was
seeking favorable treatnent fromthe police concerning a then-
pendi ng m sdenmeanor shoplifting charge;® and that in order to
gain this favorable treatnent fromthe police, she forced himto
be a part of the March 18, 2002, drug transaction.

Meade testified that Neely had been a custoner at the
j unkyard where he had previously worked, but that he did not
know Neely personally before she canme to his house on March 17,
2002, the day before the drug transaction. Meade clained Neely
came to his house on March 17, 2002, and dropped off a quantity
of Oxycontin and threatened his life if he refused to agree to

nmeet her the next day at a designated |ocation, pretend to go

3 In exchange for her work as an informant in this case, Neely received one-
year probation on the shoplifting charge and $200.00 as paynment for her time
and expenses.



get the drugs from soneone other than her, and reappear 30 to 45
mnutes later and pretend to sell the drugs to her. He
testified that he conplied with this alleged bizarre demand only
out of fear for his |life and that of his famly.

Meade further testified that he did not sel
Oxycontin, have a prescription for it, or use it hinself, and
that he did not profit fromthe drug transaction of March 18,
2002, because Neely came to his house on March 19, 2002, and
t ook back the $300.00 that she had paid him* However, fromthe
vi deot ape and t he audi ot ape, Meade coul d be heard offering to
get Neely nore narcotics, describing the difference between
various types of drugs, and stating his preference. Meade
testified that he only provided this informati on because Neely
had previously told himwhat to say. Meade testified that he
did not alert |aw enforcenent regarding this alleged threat by
Neel y because he was afraid and he did not know if the police
woul d arrest Neely.

Neely testified that she did see Meade on March 17,
2002, at the L & M Mart, where she purchased Oxycontin for
hersel f, but that she did not go to his house on March 17, 2002.
Rat her, Neely testified that she and Meade nmade the arrangenents
for the March 18, 2002, drug transaction earlier on March 18,

2002, before the neeting with Oficer Hunter. Neely testified

4 There was no proof that the KSP ever recovered the $300.00 received by
Meade.



t hat she had known Meade for approxinmately two years before the
March 18, 2002, drug transaction and that she had been to his
house at |east 100 tinmes to purchase Oxycontin before March 18,
2002.

The jury returned a verdict finding Meade guilty of
trafficking in a controll ed substance in the first degree and
recommended that Meade be sentenced to ten years’ inprisonnent
for his conviction, the maxi num sentence. The trial court
entered a final judgnent and order of inprisonnent on August 19,
2003, sentencing Meade to ten years’ inprisonnment in accordance
with the jury' s recommendation. This appeal foll owed.

Meade contends that the prosecutor nade inproper
cl osing argunents during both the guilt phase and the penalty

phase of the trial. Meade relies on United States v. Francis,”

for his contention that he is entitled to a new trial because

t he prosecutor expressed a personal belief to the jury that

Meade lied at trial, but failed to give exanples of the

di screpancies in Meade' s testinony and ot her evidence.
Specifically, Meade chall enges the follow ng

statenents nmade by the prosecutor during her closing argunment in

the guilt phase of the trial:

® 170 F.3d 546, 551-52 (6th Cir. 1999)(noting that it was inproper for the
prosecutor to call the defendant a liar in her closing arguments, w thout
basi ng the attacks on evidence adduced at trial, and finding that the
prosecut or shoul d have gi ven exanpl es of discrepancies in the defendant’s
testinony and then drawn the conclusion that he |ied).



Really, the only issue for you to exam ne
and debate is whether or not this was a case
of entrapnment or whether or not this is just
a cock and bull story that he has created
here at trial. . . | think you saw the true
Bruce Meade on the video when he didn’t know
he was bei ng observed. Ladies and

Gentleman, | submt to you that was no
charade. That was no nman in fear for his
life, believing that this woman was going to

come to his hone and kill himif he didn't
pull off this convincing charade. That'’s
just craziness. . . . You have the

opportunity now, through your verdict, to
shut down one aspect, to close off one
avenue of the transfer of this Oxycontin,

t hrough Bruce Meade. . . . The best he can
do is come up with this crazy entrapnent
defense to try to claimthat this wasn’t
somet hi ng he woul d have ot herwi se done, that
this woman threatened his life and nmade him
pretend to be selling these drugs to her.
Ladi es and Gentl enen, that just doesn’t hold
water. It just doesn’t nake sense.

Meade al so chal | enges the followi ng statenents made by
t he prosecutor during her closing argunent in the penalty phase
of the trial:

The first thing I think you need to think
about is what Bruce Meade did here in this
courtroom today, through his testinony
earlier today, as well as his testinony just
a couple mnutes ago. The man has cone in
here and told an absol ute whopper. One of
t he biggest |ies imagi nable, he has cone in
and i s sonmewhat indignant that you al

didn't fall for it. He conmes in here and
rather than an inpassioned plea for nercy,
he sits down and tells you again about this
lie. He tells this sane story all over
again to try to get you to give himthe

m ni mum sentencing. You can hold that lie
agai nst him



Meade notes that judging the credibility of a wtness

6 and he contends the

lies within the province of the jury,
prosecutor invaded the jury's territory by calling hima liar.
When this Court evaluates a claimof prosecutorial msconduct,
we “nust focus on the overall fairness of the trial, and not the

cul pability of the prosecutor,”’

in determ ni ng whet her the
prosecutor’s conduct “was of such an ‘egregious nature’” as to
deny the defendant his “constitutional right of due process of
| aw’ . 8

As our Suprene Court noted in Barnes v. Commonwealth, °

prosecutorial msconduct in a closing argunent will result in
reversal only under the follow ng circunstances:

[I]f the m sconduct is “flagrant” or if each of the
following three conditions is satisfied:

(1) Proof of defendant’s guilt is not overwhel m ng;
(2) Defense counsel objected; and

(3) The trial court failed to cure the error with a
suf ficient admoni shment to the jury.

Initially, we note that no objection was nmade to

® Commonweal th v. Benham Ky., 816 S.W2d 186, 187 (1991).

” Slaughter v. Commonweal th, Ky., 744 S.W2d 407, 411-12 (1987).

8 1d. at 411 (citing Donnelly v. DeChristoforo, 416 U S. 637, 94 S.Ct. 1868,

40 L.Ed.2d 431 (1974)).

® Ky., 91 S.W3d 564 (2002).

0 1d. at 568 (citing United States v. Carroll, 26 F.3d 1380, 1390 (6th Cir.
1994)) .




the prosecutor’s closing statenents during the guilt phase of
the trial and there was no contenporaneous objection nmade to the
prosecutor’s closing statenments during the penalty phase of the
trial. Meade s attorney raised his only objection to the
prosecutor’s closing argunents after the trial court dism ssed
the jury and revoked Meade’ s bond pendi ng formal sentencing, by
stating:

| do have a notion. | would nove-- it’s a

bel ated objection. | would nove for a

m strial due to the Commonweal th’'s

characterization of ny client’s testinony as

lies that occurred in the penalty phase. |

am not sure whether it occurred at closing

argunents in the guilt phase. | would have

to review the tape on that.
This notion was deni ed.

For an objection to be tinely, it nust be pronptly

i nterposed. ' Specifically, “an objection to inproper statenents
made during closing argunents nust be contenporaneous.
The trial court should be given the opportunity to consider
whet her an adnonition would cure the error.”'? Thus, Meade's
failure to raise an objection to the prosecutor’s argunent until

after the case was submtted to the jury was inproper and this

i ssue was not preserved for appellate review

11 Kentucky Rules of Criminal Procedure (RCr) 9.22; Bowers v. Conmonweal th,
Ky., 555 S . W2d 241, 243 (1977).

12 Wweaver v. Commonweal th, Ky., 955 S.W2d 722, 728 (1997).




Meade seeks review of this unpreserved error pursuant
to RCr 10.26, under the pal pable error standard of review
Since the three conditions set out in Barnes were not satisfied,
we nmust determne if any m sconduct was flagrant, and reviewthe
prosecutor’s statenents for pal pable error under the test set

out in Young v. Conmonwealth.*  “A palpable error is one which

affects the substantial rights of a party and relief nmay be
granted for pal pable errors only upon a determ nation that a
mani fest injustice has resulted fromthe error. This neans,
upon consi deration of the whol e case, the review ng court nust
conclude that a substantial possibility exists that the result
woul d have been different in order to grant relief.”?®

The Suprene Court in Young stated that the factors to
be considered in determ ning pal pable error, include: (1)
“exam nation of both the amount of punishnment fixed by the

verdi ct and the wei ght of evidence supporting that punishnent”;

(2) “whether the Commopnweal th’s statenents are supported by

13 ROr 10.26 provides:

A pal pabl e error which affects the substanti al
rights of a party nay be considered by the court on
notion for a newtrial or by an appellate court on
appeal , even though insufficiently raised or
preserved for review, and appropriate relief may be
granted upon a determ nation that mani fest injustice
has resulted fromthe error.

14 Ky., 25 S.W3d 66 (2000).

% partin v. Commonweal th, Ky., 918 S.W2d 219, 224 (1996)(citing Jackson v.
Conmonweal t h, Ky. App., 717 S.W2d 511, 513 (1986)).




facts in the record”; (3) “whether the allegedly inproper

statenents appeared to rebut argunents rai sed by defense

counsel”; and (4) “these closing argunents, ‘as a whole,’” and .
the wide latitude . . . allowed parties during closing
argunents. ”1®

Meade testified during both the guilt phase and
penalty phase of the trial and told the jury that he was a
victimof entrapnment. The Comonweal th’s evidence included a
vi deot ape and audi ot ape of the drug transaction and testinony of
both the informant and the undercover officer who w tnessed the
transaction. The Conmonweal th provided testinony that Neely had
bought Oxycontin from Meade several tines prior to this
particular sale. Further, contrary to the Meade’'s testinony,
Meade's girlfriend, Tina Elsza, testified at trial that Neely
had been to Meade’s honme on a few occasions. This evidence
provi ded the prosecutor with sufficient facts of record to
support the statenents she made in her closing argunents that
Meade had been untruthful to the jury. Thus, we concl ude that
the prosecutor in her closing argunents sufficiently provided
the jury with the basis for her contention that Meade had |i ed.

A prosecutor may comment on the credibility of the

defendant, |ike any other witness, if he or she takes the

% Young, 25 S.W3d at 74-75.
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stand, !’ and “may comment on tactics, . . . evidence, and .

"18  The statenents nade

as to the falsity of a defense position.
by the prosecutor in both of her closing argunents chal |l enged
Meade’ s cl ai mthat he had been entrapped, and her argunents were
consistent with the evidence presented by the Commonweal t h.
Further, since Meade again asserted the entrapnent defense
during the penalty phase when asking for a |light sentence, the
prosecutor was entitled to argue that Meade' s mitigating

evidence was entitled to little weight.?*®

In review ng the
cl osing argunents as a whole, we conclude that there was no
prosecutorial m sconduct.

For the foregoing reasons, the judgnent of the Pike

Circuit Court is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Euva D. May Gregory D. Stunbo
Frankfort, Kentucky Attorney Cenera

Natalie Lewel |l en
Assi stant Attorney Cenera
Frankfort, Kentucky

7 Tamre v. Commonweal th, Ky., 973 S.W2d 13, 39 (1998).

8 gl aughter, 744 S.W2d at 412.

¥ Tamme, 973 S.W2d at 39.
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