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JOHNSON, JUDCE: The Kentucky Retirenent Systens has appeal ed
froman order and opinion of the Franklin Grcuit Court entered
on Cctober 3, 2003, which reversed the Systens’ decision denying
Raynond Asher, Jr’s. application for disability retirenent
benefits under KRS' 61.600. Having concluded that the Systens’
deci sion to deny benefits was supported by substantial evidence,

we reverse the Franklin Crcuit Court.

! Kentucky Revised Statutes



Asher was enpl oyed as an Environnental |nspector 11
for nore than 20 years with Kentucky’ s Natural Resources and
Envi ronnmental Protection Cabinet, Departnent for Surface M ning
Recl amati on and Enforcenent. On Asher’s |ast day of paid
enpl oynent at the Departnent on August 31, 2000, he was 53 years
old. Asher’s duties as an inspector included frequent
i nspections of existing surface mne sites and proposed perm:t
areas. He also performed investigations of citizen conplaints
and gave expert testinony at hearings. The physica
requi renents of Asher’s job required himto wal k or stand
approximately three hours per day and to sit approximtely four
and one-half hours a day. He would either have to wal k or drive
a vehicle across rough terrain. He had to |ift equi pnent
wei ghing up to 50 pounds for about one-third of the work day.

Asher alleged in his application for disability
retirement benefits filed on August 14, 2000, that he was no
| onger physically capable of performng his job duties. Hi's

reasons were stated as foll ows:

Due to |l ower back pain, | amunable to stand
for nore than about five mnutes at a tine.
Also, | amunable to drive/ride in a vehicle

or sit in an upright position for nore than
about five mnutes at a tinme. Because of the
pain, it is inpossible for ne to ride/drive
or wal k over rough terrain.

A Hearing Oficer recomended approval of Asher’s

application for disability retirement benefits, but the Systens’
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Disability Appeals Commttee in a report and order dated January
28, 2003, rejected the Hearing Oficer’s recommendati on and
deni ed Asher’s application. Pursuant to KRS 61.665(5) and KRS
13B. 140, Asher sought judicial review of the Systens’ deci sion.
In an order and opinion entered on Cctober 3, 2003, the Franklin
Circuit Court reversed the Systens’ denial of benefits. This
appeal foll owed.

Judicial review of the Systens’ decision is limted by
KRS 13B. 150. The parties are in agreenent that the particul ar
ground for judicial review applicable to this case is whether
the Systens’ decision was “[without support of substantia

"2 Substantial evidence is

evi dence on the whol e record[.]
evi dence of substance and rel evant consequence sufficient to

i nduce conviction in the mnds of reasonabl e people.® Further,
“[t]he court shall not substitute its judgnent for that of the
agency as to the wei ght of evidence on questions of fact.”* The
role of the courts in judicial review of an adm nistrative
deternmination “is one of review, not of reinterpretation.”®

In reversing the Systens’ denial of disability

benefits, the Franklin Circuit Court addressed the issues of the

2 KRS 13B. 150(2) (c).

3 Omens-Corning Fiberglas Corp. v. Golightly, Ky., 976 S.W2d 409, 414 (1998).

4 KRS 13B. 150(2).

5 Kent ucky Unenpl oyment | nsurance Conmi ssion v. King, Ky.App., 657 S.W2d 250,
251 (1983).




nmedi cal evidence in support of Asher’s physical disability and
the proper classification of his work activity and stated as
foll ows:

Overwhel m ng evi dence supports a
finding that Asher was disabled at the tine
of his last enploynent. During his
enpl oynent Dr. Karen Saylor, a treating
physi ci an, recorded an office note on July
27, 2000, that stated Asher’s physica
ability was severely limted by his
condition, his state would not significantly
i nprove and he woul d never return to his
previ ous enploynent. An April 11, 2000, MR
showed Asher had devel oped nmultiple |Ievel
degenerative disc disease with bulging, mld
to noderate right pericentral disk
protrusion and bilateral facet arthropathy.
Wt hout evidence of severe stenosis or nerve
root conpression the Board characterized
t hese degenerative changes identified by the
MRI as mld or “mld to noderate”. Yet, by
August 2000 three treating physicians, Drs.
Sayl or, White and Shahzad concl uded, Asher
was permanent|y disabled. A January 30,
2001, report conposed by Dr. Saylor in
direct response to inquiries fromthe
Retirenment Systens placed severe |imtations
on Asher’s ability to sit, bend, stoop or
lift [citations to record omtted].

To support their decision the Board
relies heavily on the nedi cal diagnoses of
Dr. Kinbel and Dr. MEl wain. Both nedica
revi ew physicians concurred that the
Petitioner failed to present conpetent
obj ective nedical evidence to support a
finding of total and pernmanent incapacity.
Dr. Kinbel indicated that objective findings
in the nedical records were not of such
severity to prevent Asher fromperformng a
w de range of l[ight to nediumwork activity.
Nei t her physician treated or exam ned Asher.
Mor eover, the overwhel m ng anount of
obj ective nedical evidence in this case



contradicts the diagnoses of Drs. Kinbel and
McEl wai n.  The Board al so highlights Dr.
Peppi att’s August 25, 2000, diagnosis. He
stated he felt Asher was not incapacitated
and could performhis job. There is no
indication that Dr. Peppiatt perfornmed any
di agnostic tests or reviewed the
Petitioner’s nedical records [citations to
record omtted].

“To put it sinply the trier of facts in
an admini strative agency may consi der al
t he evidence and choose the evidence that he
believes.” Bowing Geen v. Natura
Resources, Ky.App., 891 S.W2d 406, 410
(1995). But it was unreasonable for the
appeal s conmttee to rely upon the findings
of two review ng physicians and ignore the
overwhel m ng anount of objective evidence
t hat supports the Petitioner’s claim
Al t hough this Court nust give the trier of
fact great latitude in his evaluation of the
evi dence and the credibility of the
Wi tnesses before him Bowling, 891 S. W2d at
410, based on the nedical evidence presented
the comm ttee unreasonably concl uded Asher’s
incapacity at the tinme of his |ast
enpl oyment was not supported by objective
nmedi cal evidence on the record.
Consequent |l y[,] Asher was unreasonably
di squalified for enhanced disability
retirement benefits under KRS 61. 600
[ enphasi s added].

B. Wrk Activity Cassification

Asher’ s essential enploynent duties
listed in the record involve conducting on-
ground i nspections of surface mne sites,
conducting on site investigations, and
i nvestigating citizen conplaints concerning
mning activities. Upon a request for
accommodat i on, Mark Thonpson, Director of
Field Services, determ ned that Asher’s
enpl oynment duties were prohibited by Asher’s
all eged nedical |limtations. Chester L
Edwar ds, the Environmental Contro



Supervi sor, indicated that during permt

i nspections Asher was responsible for
lifting or carrying field equi pnent

i ncludi ng water testing and camera equi pnent
di stances approximating a quarter mle and
occasional |l y novi ng inpassi bl e objects
during inspections. M. Edwards indicated

t he heaviest weight lifted ranged from 50-75
pounds. In a May 18, 2001 letter Jim
Bussel |, Environnmental Control Mnager and
Asher’ s supervisor, acknow edged the

physi cal requirenents of enpl oynent as an
Envi ronnmental |nspector |1l demand physica
and strenuous activity on a daily basis.

M. Bussell notes that the Petitioner’s back
condition caused himto m ss an unacceptabl e
anmount of work [citation to record omtted].

The hearing officer correctly concl uded
that Asher’s work activity level qualified
as “mediumto heavy” under KRS 61.600.°
On appeal, the Systens argues that fromthe above-
gquoted | anguage that it is obvious that the circuit court
i mproperly weighed the evidence and substituted its judgnent for
the Systens’. Thus, in order for this Court to determ ne
whether the circuit court inproperly reversed the Systens, we
must review the record to determ ne whet her the Systens’
contested findings of fact are supported by substantia
evi dence. The disputed findings of fact are as foll ows:
(3) dainmant’s former position as an
Envi ronnental Inspector 111 involved

i nspecting existing surface mne sites
and proposed pernit areas,

® Under KRS 61.600 medi umwork involves lifting no nore than 50 pounds at a
time with frequent Iifting or carrying of objects weighing up to 25 pounds.
KRS 61.600(2)(c)(3). Heavy work involves lifting no nore than 100 pounds at
atine with frequent lifting or carrying of objects weighing up to 50 pounds.
KRS 61. 600(2)(c)(4).



(5)

(6)

i nvestigating citizen conplaints, and
testifying at hearings. C ainmant

i ndicated that he would lift up to 50
pounds up to 1/3 of the work day and
that he would wal k or stand up to 3.0
hours and sit up to 4.5 hours of a work
day. Caimant was required to drive or
wal k over rough terrain in his job of

i nspecting mne sites, and he woul d
routinely carry mning records and
surveying equi pnment. Caimant’s
position of mning inspector falls
within the category of light to medi um
wor k pursuant to KRS 61. 600(4)(c)
[citations to record omtted].

The MRI study dated April 11, 2000 and
MRl study dated Novenber 9, 2001 showed
that C ai mant had di ffuse degenerative
changes and mld nmulti |evel disc
bul gi ng of the lunbar spine. The M
studi es reveal ed normal alignnent and
stature of the vertebrae. The MR
studies did not reveal significant
neur of oram nal stenosis, disc
herni ati on, or nerve root or cord
conpr essi on.

Dr. Kinbel and Dr. MEl wain, nedica
revi ew physi ci ans who revi ened

C aimant’ s nmedi cal records in

consi deration of his claimfor

di sability benefits, both concurred
that Claimant failed to present

conpet ent objective nedical evidence to
support a finding of total and

per manent incapacity. Dr. Kinbe
indicated that Dr. Saylor put severe
functional limtations on O ai mant but
with no positive physical findings on
which to base the limtations. Dr.

Ki nbel indicated that C ai mant on MR
[sic] did show some disc bul ging at
multiple levels, but with no
significant neural foram nal stenosis,
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(7)

(8)

no nerve root or cord conpression, and
no evi dence of any significant
neur ol ogi cal problens. Dr. Kinbel

i ndi cated the objective findings in the
medi cal records were not of such
severity to prevent Caimant from
performng a wide range of light to
medi um work activity. Dr. MEl wain

i ndi cated C ai mant had severe

subj ective conplaints w thout
significant objective findings.

Dr. El-Naggar, neurosurgeon, perforned
a physical and neurol ogi cal exam nati on
of Clainmant on February 11, 2002 at the
request of Dr. Saylor. Dr. El-Naggar
found on exam nation that C ai mant had
normal reflexes and nuscle strength,
and no dysfunction of gait or

coordi nation. C aimnt had negative
straight leg raising and was found to
be neurologically intact. Dr. El-
Naggar reviewed the |unbar MR and
found C ai mant had diffuse degenerative
di sc changes and multi |evel disc

bul ging. Dr. El-Naggar found no

evi dence of disc herniation or nerve
root conpression. Dr. El-Naggar
recomended a conservative six-week
course of physical therapy and
encouraged C ai mant to perform hone
strengt heni ng exerci ses and to wal k.

G aimant was to continue with anti -

i nflammat ory nedi cation. Dr. El-Naggar
could not recommend surgery. C ai mant
testified that he initiated physica

t herapy but discontinued therapy
because of the inconveni ence of the

di stance he had to travel to attend the
sessi ons and because of the cost.

Dr. Saylor and Dr. Shahzad, Caimant’s
treating internists, have treated
Claimant nedicinally for multi |evel

di sc bul gi ng and degenerative disc

di sease with anti-inflammtory, nuscle
rel axants, and narcotic pain
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(9)

(11)

(12)

nmedi cation. Dr. Saylor indicated

C ai mant presented synptons of

sci ati ca, but acknow edged he did not
have evi dence of nerve root conpression
by MRI. Dr. Saylor noted Iimtation in
nmotion with nuscle spasns in the md
and | ower back. Dr. Saylor and Dr.
Shahzad both pl aced severe postural and
l[ifting restrictions on Claimnt. The
postural and lifting restrictions

i nposed on C aimant by Dr. Sayl or and
Dr. Shahzad are incongruous with the
obj ective nedi cal evidence of record.

Dr. Muffly, orthopedic, performed a
consul tative exam nation of C ai mant at
the request of Social Security. Dr.

Muf fly reviewed the MRI report dated
April 11, 2000 and the MRl report dated
Novenber 6, 2001. Dr. Muffly gave an
Assessment: “Miltiple |evel
degenerative disc disease wth bul gi ng
and nmultiple level osteoarthritis.

MIld and central canal stenosis at L3-4
and L2-3. No frank sign of nerve root

i npi ngenent” [citation to record

om tted].

Cl ai mant’ s subj ective conplaints of
pain are not credible.

Claimant’s application for disability
retirement benefits based upon his

subj ective conplaints of | ow back pain
is not supported by the objective

medi cal evidence of record. d ai mant
presented no evidence of any nechanica
instability or neurol ogical involvenent
of the lunbar spine. The MR study
dated April 11, 2000 and MRl study

dat ed Novenber 9, 2001 showed C ai mant
has mld multi level disc bul ging of
the | unbar spine. However, the MRI’s
al so show C ai mant has normal alignnent
of the vertebrae, with no evidence of



significant stenosis, disc herniation,
or nerve root or cord conpression. Dr.
El - Naggar, neurosurgeon, conducted a
relatively normal exam nation of

G aimant’ s | ow back, and offered
conservative nodalities of treatnent.
Surgery is not recomrended. Dr. Kinbel
and Dr. MEl wain, nedical review
physi ci ans who reviewed C ai mant’s

medi cal records, both concurred that
Caimant failed to present conpetent
obj ective nedi cal evidence to support a
finding of disability. daimant is not
totally and permanently incapacitated
fromperformng his light to nmedi um
duties of Environnmental I|nspector I|I11.

Thus, the Systens found Asher’s position of mning
i nspector to fall “within the category of light to nedi umwork,”
while the circuit court concluded that the evidence only
supported the Hearing Oficer’s nore demandi ng determ nati on of
“medi umto heavy” work. KRS 61.600(4)(c) provides in part that
a “person’s physical exertion requirenments shall be determ ned
based on the foll ow ng standards:”

2. Li ght work shall be work that involves

l[ifting no nore than twenty (20) pounds
at atinme with frequent lifting or
carrying of objects weighing up to ten
(10) pounds. A job shall be in this
category if lifting is infrequently
requi red but wal king and standing are
frequently required, or if the job
primarily requires sitting with pushing
and pulling of armor leg controls. If
the person has the ability to perform
substantially all of these activities,
t he person shall be deened capabl e of
[ight work. A person deened capabl e of
light work shall be deenmed capabl e of
sedentary work unl ess the person has
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additional limtations such as the |oss
of fine dexterity or inability to sit
for 1 ong periods.
3. Medi um wor k shall be work that invol ves
l[ifting no nore than fifty (50) pounds
at atime wth frequent lifting or
carrying of objects weighing up to
twenty-five (25) pounds. If the person
i s deenmed capabl e of nedi um work, the
person shall be deenmed capabl e of |ight
and sedentary work.
4. Heavy work shall be work that involves
lifting no nore than one hundred (100)
pounds at a tinme with frequent lifting
or carrying of objects weighing up to
fifty (50) pounds. If the person is
deened capabl e of heavy work, the
person shall al so be deened capabl e of
medi um |ight, and sedentary work.
In determ ning that Asher’s position qualified as
“medi umto heavy” work, the circuit court failed to acknow edge
the Systens’ acceptance of Asher’s own testinony that he woul d
[ift up to 50 pounds for one-third of the work day, as opposed
to Edwards’s testinony that Asher woul d be responsible for
lifting from50-75 pounds. The Systens, as the fact finder, was
within its authority to give nore weight to Asher’s testinony
that he was required to lift up to 50 pounds, thus, placing his
work classification at its highest as “nedi um work.”
Accordingly, we conclude that the circuit court erred by
substituting its finding as to Asher’s work activity
classification for the Systens’ finding. The Systens’ finding

that Asher’s work as a mining inspector fell within the category
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of light to mediumwork pursuant to KRS 61.600(4)(c) was
supported by substantial evidence of record which included
Asher’s own testinony.

Havi ng determ ned that the Systens properly classified
Asher’s work as a mning inspector as |ight to nmedi umwork, we
must now det erm ne whet her the Systens’ denial of benefits to
Asher was supported by substantial evidence of record. W
conclude that the circuit court also inproperly weighed the
evi dence concerni ng whet her Asher net the statute’'s disability
requi renents. This inproper weighing of the evidence can best
be denonstrated by the circuit court’s statenent that “it was
unreasonabl e for the appeals conmittee to rely upon the findings
of two review ng physicians and [to] ignore the overwhel m ng
anount of objective evidence that supports [Asher’s] claim” To
the contrary, the Systens “is afforded great latitude in its
eval uation of the evidence heard and the credibility of
Wi t nesses appearing before it.”’ “[T]lhe trier of facts in an
adm ni strative agency may consider all the evidence and choose
t he evi dence that he believes.”?

Evi dence of substance that supports the Systens’
denial of disability includes the two MRl studies which showed

no evi dence of significant stenosis, disc herniation, or nerve

" Bow ing v. Natural Resources & Environmental Protection Cabinet, Ky.App.,
891 S.W2d 406, 409-10 (1994).

8 Bowling, 891 S.W2d at 410.
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root or cord conpression; Dr. El-Naggar’s findings that Asher
had negative straight |leg raising and was neurologically intact;
Dr. Muffly’'s assessnent that the MRl studies showed no frank
sign of nerve roominpingenent; Dr. Kinbel’s indication that the
objective findings in the nedical records were not of such
severity to prevent Asher fromperformng a w de range of |ight
to mediumwork activity; and Dr. MEl wain’s indication that
Asher had severe subjective conplaints wthout significant
objective findings. It was the Systens’ role to evaluate the
evi dence, judge its credibility, and choose which evidence to
rely upon. The evidence relied upon by the Systens was evi dence
of substance and rel evant consequence sufficient to induce
conviction in the mnds of reasonable people. Thus, the circuit
court erred by substituting its judgnent for the judgnent of the
Syst ens.

Based on the foregoing reasons, the order and opi nion

of the Franklin Crcuit Court is reversed.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Jenni fer A Jones St ephen C. Sanders
Frankfort, Kentucky Frankfort, Kentucky
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