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BEFORE: JOHNSON, KNOPF, AND SCHRODER, JUDGES.

SCHRCDER, JUDGE: Erma Terry (Terry) appeals a decision of the
Franklin Grcuit Court which affirmed a decision of the Board of
Trustees of the Kentucky Retirenent System which denied
disability retirenment benefits. Terry was found to have a

mental inpairment which would not allow her to perform her job.



However, the prognosis was that with treatnent, she should be
wel | enough to go back to work within a year, hence benefits
were denied. The fact of the matter proved the disability has

| asted over twelve nonths. Therefore, the disability retirenent
benefits shoul d have been approved. W therefore reverse and
remand.

Erma Terry was 47 years of age when she sought
disability retirement benefits under KRS 61.600. Terry had been
enpl oyed as an instructional assistant wwth the McCreary County
Board of Education. It was a sedentary to light duty position
requiring wal king, sitting, and lifting up to ten pounds. Her
all eged disability was based on nultiple conditions, both
physi cal and nental. Her claimwas reviewed and deni ed. Her
adm ni strative appeals were denied as well as her appeal to
circuit court. On appeal to this Court, she has dropped that
part of the claimfor physical disability, contesting only the
finding of no permanent nental i npairnent.

This case presents a question of fact as to whether
Terry is totally and permanently di sabled, which requires us to
review the extensive record of evidence presented. Erma Terry’s
| ast day of enpl oynent was Novenber 9, 1999. She was 47 years
old at that time and had worked six years (actually 62 nonths)
as an instructional assistant which involved nostly working one-

on-one with the children. She filed her claimfor disability
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benefits on Decenber 3, 1999. As nentioned earlier, the claim
originally was for both physical and nental disability.
However, after being denied benefits for both, she concentrated
her appeal on the nental disability aspect of this claim

Terry’s evidence of nental illness consists of the
reports of two nmental health experts. Terry had seen Carrie
Schultz, Licensed Cinical Social Wrker, on Septenber 22, 1999,
for counseling for grow ng depression and anxiety. M. Schultz
di agnosed severe depression (296.23) and anxiety (300.02) wth
conplaints of nulti-physical problens, and found Terry to be
totally disabled, with a “poor” prognosis. Dr. Martin Siegel, a
psychiatrist, first saw Terry on October 19, 1999. His
di agnosi s was al so maj or depressi on which was pernmanent and
total. His prognosis listed only “lInsight and judgnment is
fair.”

Dr. Esten Kinbel, a nenber of the Medical Review
Board, reviewed the reports and reconmended denyi ng benefits.
As to the depression, he noted: “[t]here is sone evidence that
this claimant may be having a noderately severe depression at
this time. The history of this is not very clear. There is one
statenment in the file that she has [sic] depressed possibly for
as long as 6 years.” and “In regard to her depression, there is
no objective evidence at this time to substantiate a cl ai m of

depression or anxiety of such severity that woul d precl ude
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normal work activity for one year from Novenber 9, 1999. There
is also sone question of this being a pre-existing condition.”

Dr. WIIliam MElwain, another nenber of the Medica
Revi ew Board, reviewed the reports and al so recommended denyi ng
benefits. Dr. MEl wain concluded that although the patient was
di agnosed wi th depression, appropriate treatnment was given, and
“[t]here is no description of cognitive [imtations.” Dr.

McEl wai n acknow edged Terry gave nunerous subjective synptons
but opined that there was no denonstration of physical or nental
[imtations.

Dr. Manoochehr Jorjani was the third nenber of the
Medi cal Revi ew Board, and al so reconmended rejecting Terry’'s
cl ai m based on the workups fromthe different physicians as
being normal. Dr. Jorjani made no specific finding as to the
depression, conmenting only on the physical tests.

On March 30, 2000, Terry’'s claimwas denied. The
reasons given for denial of the nental inpairnents were: “There
is sone evidence that this clainmnt may be having a noderately
severe depression at this tinme. The history of this is not very
clear. There is one statenment in the file that she has [sic]
depressed possibly for as long as 6 years.” and “In regard to
her depression, there is no objective evidence at this tinme to
substantiate a clai mof depression or anxiety of such severity

t hat woul d preclude nornmal work activity for one year from
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Novenber 9, 1999. There is also sone question of this being a
pre-existing condition.” Terry was given the opportunity to
appeal, and “If this claimnt appeals this, she nust submt
docunent ed evi dence of the severity of her depression and also a
detailed history of this illness to determ ne whether or not she
had any evidence of simlar synptons prior to her date of

enpl oynment in 1993.”

On April 3, 2000, Terry, pro se, sent a letter
requesting an appeal. Included in the record are what appears
to be the handwitten notes of Dr. Siegel, the psychiatrist, on
his followup visits with Ms. Terry. The notation for
Decenber 29, indicated she was “a little better,” stil
conpl aining of insomia and anxiety. It was noted that she was
still down but |ess dowmn. On the 1/24/00, visit, the chart
stated she was “So So This nonth.” The notes for 2/23/00
refl ected her grandson had surgery for scoliosis and that she
was of f Effexor, doing well but nervous about grandson. The
4/ 6/ 00 notes refl ected anxi ety & depression, and that she
admtted paranoia. On April 6, 2000, Dr. Siegel also wote a
wor k excuse for 60 days. No further report or evidence was
forwarded concerning her nental ill ness.

Dr. Esten Kinbel reviewed the file for the Kentucky
Retirement Systens and recomended that the claimbe denied

agai n, recogni zing there was sonme depression, but opined the
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depression existed before her enploynent in April of 1993. Dr.
McEl wai n revi ewed the record and agai n concluded Terry was not
di sabl ed, noting:

The psychiatric report notes the presence of

anxi ety and depression along with the

di ffused acting with the fibronyal gi a.

There is no description of cognitive

difficulties or psychosis. |In the absence

of description of physical and or nental

[imtations of such severity as to prevent

the claimant from continuing with her usua

occupation, it is recommended the

application be REJECTED.

Dr. Manoochehr Jorjani al so recommended the application for
benefits be rejected. On May 18, 2000, the request was again
deni ed.

Subsequently, Terry sent a letter froma nedical group
in Wiitley Gty (her famly physicians) stating it issued Ms.
Terry her first prescription for Prozac on 12/19/97, and
previously she was not on any anti-depressant fromtheir
facility. She sent another letter dated June 23, 2000, from
Carrie Schultz, the Licensed Cinical Social Wrker, stating she
was of the opinion Terry' s disability would extend beyond six
weeks. A report fromthe psychiatrist, Dr. Siegel, dated
April 13, 2000, was forwarded also. 1In this report, Dr. Siege
revised his diagnosis from mjor depression to major depression

recurrent with psychotic synptons, and he gave her a nedica

excuse to be off work through June 6, 2000. H's prognosis |ong



termwas “good, despite the fact that the patient now appears to
have ‘treatnent resistant’ depression conplicated by chronic
pain and inability to afford certain nedications.” He stated
later in his report, “[i]nprovenent is expected and it is
possi bl e patient will be able to return to work prior to 6/6/00,
but that is ny present estimate of a return to work date.”

Again, the additional evidence was presented to the
Medi cal Revi ew Board physicians. Dr. Kinbel, Dr. ME wain, and
Dr. Jorjani all recommended denyi ng benefits, and her clai mwas
agai n deni ed on August 10, 2000.

Subsequently, a Dr. John A Patton, by letter dated
Novenber 14, 2000, stated, “Erma Terry stopped working on 11-9-
1999 due to fibromyalgia, restless | eg syndronme, and depression.
This condition is expected to continue indefinitely. She is
totally disabled due to this condition.” There was no workup
i ncluded, test results, or prognosis. Al so, another letter from
Carrie Schultz was included that was simlar to her |ast except
t hat she noted the condition was now over 12 nonths old. Dr.
Si egel also included a note dated 11/14/00, that patient remains
seriously depressed and unable to return to work. By letter
dat ed Novenber 14, 2000, Dr. Siegel estimated the disability
woul d nost likely continue for 3-6 additional nonths and it is
truly inpossible to predict with accuracy when she will be able

to return to work.



A hearing was held on Novenber 15, 2000. Terry and
her sister, Madeline Baker, both testified. The sister
testified that the only tine Terry had sim |l ar episodes of
depressi on was when she had her kids. The hearing officer gave
Terry 20 days to supplenent the record with Dr. Siegel’s
records. After reviewing all the evidence, the hearing officer
made this finding as to the nental illness of Terry:

5. The evidence fromDr. Siegel and Carrie

Schultz is uncontradi cted that the C ai mant

has been di sabl ed since Novenber 1999 as the

result of depression. There is no evidence

that she suffered simlar problens prior to

commenci ng her enploynent with the

Commonweal t h.

The hearing officer recomrended approval of Terry’'s application
for disability retirenment benefits. The Retirenment Systens
filed exceptions, contending depression is a treatable illness,
and the illness was not disabling as to the claimant. The
heari ng of fi cer again recommended approval of disability
retirement benefits.

The Disability Appeals Commttee of the Board of
Trustees rejected the hearing officer’s recomendati on and
deni ed benefits. The Board relied on the April 13, 2000, report
fromDr. Siegel which excused Terry fromwork through June 6,
2000, and gave a good prognosis fromtreatnent and recovery. No

menti on was made of Dr. Siegel’s Novenber 14, 2000, report which

painted a simlar picture, one of hope, but still a disabled
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Terry. Subsequently, the Board renmanded the case for additiona
informati on, seeking Terry's entire nedical file fromher famly
physicians (Drs. Wnchester, Patton, and Burgess).

The hearing officer reviewed the materials and again
recomended approval of the disability claim On July 3, 2001,
the Board again denied Terry's application for disability
benefits. As to Terry's nental illness, the Board found:

7) Dr. Siegel, psychiatrist, and Carrie
Schultz, LCSW gave Terry a di agnosis of
Maj or Depression. Dr. Siegel reported Terry
deni ed any hal | uci nati ons, del usions, or
suicidal ideation. Terry did express that
she felt the people at her school did not
like her. Terry' s insight and judgnent were
noted as “fair.” Terry was continued on
Prozac and Kl onopin. Over a period of
treatment, Terry’'s nental condition showed
st eady i nprovenent and she was reported as
“doing well.”

8) Dr. Siegal [sic] noted in a letter dated
April 13, 2000 that Terry's long-term
prognosis was “good.” Dr. Siegal [sic]
noted future treatnment would involve

anti depressant, antipsychotic, and
anxi ol ytic nedication, as well as outpatient
counseling. Dr. Siegal [sic] noted that

i nprovenent was expected and it was possible
Terry could return to work. Dr. Siega

[sic] noted that no neuropsych eval uati ons,
psychonetrics, imaging studies, or

out patient | aboratory studies were

per f or med.

9) The Board finds that Terry is not
totally and permanently incapacitated froma
mental standpoint. Terry is under
appropriate care and treatnent for
depression froma psychiatrist. Terry is
being treated with psychotropic medication.

-9-



Terry is receiving conjunctive therapy from
a licensed clinical social worker. Terry
has never been hospitalized for depression
or anxiety, or any other nental ill ness.
There is no evidence that Terry’s thought
processes, judgnent, and insight are

di storted. Terry does not suffer from

hal | uci nati ons, del usions, or suicida
ideation. Terry was given a |long-term
prognosi s of “good.”

The circuit court affirnmed. As to Terry’'s nental
illness, the circuit court noted:

[a] | though Dr. Siegel diagnosed Terry with

depression, there was no evidence that her

t hought process and judgnment are distorted.

In fact, Dr. Siegel reported Terry was

respondi ng well to treatnment and gave her a

| ong-term prognosis of “good.” Utimtely,

there is substantial evidence in the record

to induce conviction in the mnds of

reasonabl e nen that Terry is not totally and

permanent|y incapacitated from work.

On appeal to this Court, Terry argues that the nedica
evi dence of her nmental illness is uncontroverted that she is
totally and permanently disabled. W agree. Under KRS 61. 600
total disability exists, if a person is “physically
incapacitated to performthe job, or jobs of like duties, from
whi ch he received his last paid enploynent” id. at section
(3)(a), and it is “deened to be permanent if it is expected to

| ast for a continuous period of not |less than twelve (12)
months. . . .7 1d. at section (5)(a)l. A detailed reading of

the record reveals the great patience the Kentucky Retirenent

Systens and the Board of Trustees had with this case which

-10-



originally started out as a pro se application. Tine after tine
Terry was given the opportunity to submt additional evidence
for consideration, and the new evidence was reviewed. |[In the
case for her mental illness, the Board had the social worker’s
evi dence that indicated fromthe beginning that Terry coul d not
work. More inportantly, the nedical evidence of her nental
disability came fromDr. Siegel. The hearing officer, the

Medi cal Revi ew Board physicians, and even the Board relied on
this evidence, often quoting fromDr. Siegel’s files, especially
the April 13, 2000, report. Dr. Siegel diagnhosed ngjor
depressi on which would prevent Terry from working. However, Dr.
Si egel was al ways optimstic that Terry could be treated and
woul d eventually go back to work. But, the report dated
Novenber 14, 2000, showed Terry was still unable to go back to
wor k, even though Dr. Siegel still had high hopes for Terry’'s
treatment. Unfortunately, the Board does not consider the
Novenber 14, 2000, followup report, and as Terry’ s attorney
points out, the reality is that although the total disability
was not expected to |ast a year or nore, it did. That is not to
say that she will not get better, but at the tine of the
hearing, in Novenber of 2000, according to the only nedica

evi dence, Terry was nentally incapacitated so as to prevent her
fromperformng her forner job or job of simlar duties, and the

i ncapacity was expected to last for a continuous period of not
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| ess than twelve nonths fromher |ast date of paid enpl oynent.
Under KRS 61. 600, Terry neets the criteria with uncontroverted
medi cal evidence. W acknow edge the optimsmof Dr. Siegel’s
earlier reports wherein he consistently expressed his
expectation that Terry would be able to go back to work before
t he year ended. However, this same doctor revised or updated
his prognosis constantly, so that by Novenber 14, 2000, he
realized she still was not able to go back to work. The nedica
evidence is not conflicting per se. The diagnosis has renai ned
consistent. The prognosis was constantly being revised until it
exceeded the one-year requirenent of the statute. Tine proved
t he prognosis.

This Court can overturn an adm ni strative deci sion
when the agency’s decision is not supported by substantia

evi dence. Kentucky State Racing Commission v. Fuller, Ky., 481

S.W2d 298 (1972); Kentucky Comm ssion on Hunman Ri ghts v.

Fraser, Ky., 625 S.W2d 852 (1981). “The test of substantiality
of evidence is whether when taken alone or in light of all the
evidence it has sufficient probative value to induce conviction

in the m nds of reasonable nen.” Mllette v. Kentucky Personne

Board, Ky. App., 997 S.W2d 492, 496 (1999) (citing Fuller, 481
S.W2d at 307). Because the disability actually |asted nore
than twel ve nonths, the Board erred in not granting disability

benefits.
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For the foregoing reasons, the judgnent of the

Franklin Circuit Court is reversed and renmanded.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Martha C. G ay Kat heri ne Rupi nen
Frankfort, Kentucky Frankfort, Kentucky
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