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BEFORE: JOHNSON, TAYLOR, AND VANMVETER, JUDGES.
TAYLOR, JUDCGE: Kentucky Retirement Systens (KYRS) brings this
appeal from a Novenber 4, 2003, order of the Franklin Crcuit
Court reversing the KYRS Disability Appeals Comnmttee of the
Board of Trustees’ (Board) denial of disability benefits to
Connie Donley. W affirm

Conni e was enpl oyed by the Kenton County Board of
Education as a school bus driver. She applied for disability
retirement benefits on August 7, 2001, after being di agnosed

wi th hypertension, cardi onyopathy, congestive heart failure,



asthma and renal insufficiency. Connie s application for
retirenment disability benefits was initially denied by two

medi cal exam ners who conprised the KYRS Mdical Review Board.
See Kentucky Revised Statutes (KRS) 61.665. Thereafter, her
application went before a hearing officer for an evidentiary
hearing. The hearing officer concluded that Connie had

subm tted objective nedical evidence denonstrating that she had
a permanent nedical inpairment of a severity that prevented her
fromperformng the duties of her job as a school bus driver.
The hearing officer then recommended that Connie be awarded
disability retirenment benefits.

On January 14, 2003, the Board entered an order which
rejected the hearing officer’s reconmended order and deni ed
Conni e disability benefits. The Board concl uded that Connie had
failed to establish by objective nedical evidence that she was
permanent|ly and totally incapacitated fromthe duties of her
j ob. Thereupon, Connie sought judicial reviewin the Franklin
Circuit Court. KRS 61.665(5). On Novenber 4, 2003, the court
entered an opinion and order concluding that the Board s denia
of Connie’s retirenment benefits was arbitrary and capri ci ous.
The circuit court determ ned that overwhel m ng evi dence
supported Connie’s claimthat she was permanently and totally

i ncapacitated from her job. This appeal follows.



KYRS contends the circuit court inproperly substituted
its judgnment for that of the Board and that substantial evidence
supported the Board’ s decision to deny Connie's claimfor
disability retirement benefits. W disagree.

In McManus v. Kentucky Retirenent Systens, Ky. App.,

124 S. W 3d 454, 458 (2003), the Court of Appeals set forth the
standard of review when a claimant i s unsuccessful before the
Boar d:

Where the fact-finder’s decision is to deny
relief to the party with the burden of proof
of persuasion, the issue on appeal is

whet her the evidence in that party’s favor
is so conpelling that no reasonabl e person
could have failed to be persuaded by it.

In the case at hand, the circuit court outlined the
conpel I'i ng evi dence denonstrating Connie’s permanent and t ot al
disability fromthe duties of her job:

Retirenent admts that objective nedical

evi dence supports a finding that the
Petitioner suffers fromcardionegaly wth
pul nronary hypertension. Despite this
finding, Retirenent erroneously concl udes
Donl ey was not entitled to disability
retirenment benefits because she failed to
establish by a preponderance of the evidence
t he exi stence of a total and pernmanent

physi cal inpairment that would prevent her
fromperformng her enploynent. Retirenent
contends the Petitioner’'s failure to | oose
bodywei ght according to doctor’s
recomendati ons rendered Dr. Hardebeck’s
concl usi on concerning the severity, totality
and permanency of her disability prenmature.
Retirement ignored evidence that Donl ey has
| ost thirty pounds throughout the last five

-3-



years. (A R at p. 299). Moreover, no

obj ective evidence supports Retirenent’s
contention that Donley’s failure to | ose
addi ti onal bodyweight results froma failure
to conmply with physician’s instructions. On
the contrary, she consults a dietitian and
is followng a strict diet of only thirty
grans of fat a day. (A R at p. 298-299).

Retirement overl ooked Donl ey’ s high
stress work environnent, Dr. Hardebeck’s
opinion and his inability to control her

condition wth the use of aggressive
diuretic therapy.

. Even so, it is the determ nation

of this Court that Retirenent disregarded

overwhel m ng evi dence that denonstrates the

Petitioner is totally and permanently

i ncapaci t at ed.
Order and Opinion pages 4, 5, and 6. Indeed, the uncontradicted
nmedi cal evidence established that Connie suffered from
hypert ensi on, cardi onyopathy, congestive heart failure, asthm
and renal insufficiency. Her treating physician, Dr. Charles
Har debeck, expressed concern that “[s]ignificant gainful
enpl oyment over the next year will pose a superinposed hazard to

this patient Based upon the evidence as a whole, we
agree with the circuit court that the evidence conpels a finding
that Connie is permanently and totally disabled fromthe duties
of her | ob.

For the foregoing reasons, the opinion and order of

the Franklin Circuit Court is affirned.



ALL CONCUR.
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