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BEFORE: COMBS, CH EF JUDGE; GUI DUGLI AND SCHRODER, JUDGES.
SCHRCDER, JUDGE: The buyers in a contract to purchase rea
estate sued the seller for specific performance or a return of
the down paynent, etc., after the buyers initially defaulted by
not closing within one year. The trial court found the buyers

were in default and dism ssed. Even though the order was nade



final and appeal able, we believe it was interlocutory.
Therefore, we dism ss the appeal as having been taken froma
nonfinal order.

On June 22, 2001, Mark and Debra Smith (buyers)
entered into a “Sal e and Purchase Contract” (purchase contract)
wi th Lavonda Henry (seller) for the property described as 3005
Tal i sman Road, Louisville, Kentucky, for a total purchase price
of $113, 000.00. According to the purchase contract, the buyers
were to pay $3,000.00 cash, with a bal ance of $108, 000. 00 [sic]
to be financed by “Contract for Deed for a period of one (1)
year fromthe date of this contract, at that tine buyers wll
obt ai n permanent financing and close in approxi nately one (1)
year or sooner at the buyer’s [sic] discretion. [sic] |oan to be
anortized over a termof 30 years with interest at fixed rate of
7.25% per annum with nonthly payments of $_ -- . . . ." and
“Seller is responsible for all taxes and insurance on the
structure for the termof the Contract for Deed.” The only
ot her check on this formcontract was for prorating the taxes
bet ween buyers and seller to date of deed. The date for
possession is blank and there are no nonthly paynents specified.

Sonetinme after signing the purchase contract, the
buyers, with the seller’s consent, took possession of the
property and began making a nonthly paynment to the seller. The

year (set in the purchase contract) for closing cane and went
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wi t hout anyt hi ng happeni ng towards the purchase. Meanwhile, the
buyers continued to retain possession and continued to nmake a
nonthly paynent. \Wen the buyers failed to make the August

2003, paynent, the seller/landlord brought a forcible detainer
action agai nst the buyers/tenants, and received a “guilty”
verdi ct which neant the buyers/tenants were to be evicted.

On Septenber 26, 2003, after being evicted, the
purchasers filed suit against the vendor seeking specific
performance, damages for |oss of equity, wongful eviction, and
punitive damages. The conplaint also joined two nortgagees,
Washi ngton Mutual Hone Loans, Inc. and Fleet National Bank. The
vendor’s answer alleges that the purchaser’s default rendered
the contract null and void but does not address the rights to
t he $3,000. 00 down paynent. The counterclaimwas for unpaid
rents fromthe | andlord/tenant relationship, and clains setoffs
for the $3,000. 00 due to danage caused by the purchasers.
Washi ngt on Mutual Bank, successor to WAshi ngton Mutual Hone
Loans, Inc., filed an answer acknow edging its nortgage and al so
that it is successor to Fleet Mortgage Corporation and its
nortgage. In a counterclaim Wshington Mitual requested
forecl osure because according to the terns of the nortgages, a
transfer of the property calls for paynent in full of the
nortgages. A separate foreclosure action (02-Cl-04904) was

di sm ssed.



Bot h the vendor and the purchasers noved for sumary
judgnent. The trial court granted summary judgnent in favor of
t he vendor, holding that under the purchase contract, the
pur chasers had one year to perform that this was not a contract
for a deed or land installnent contract, and that the buyers
were actually tenants at will that could be evicted upon
nonpaynment of rent. The court then dismssed in a final order
entered February 9, 2004, w thout addressing the counterclains,
i ncludi ng the nortgagees’ clains. The notice of appeal filed
February 12, 2004, does not include the nortgagee. An anended
notice of appeal filed March 2, 2004, does |list Washi ngton
Mut ual Bank as successor nortgagee.

On appeal, the appellants contend they were buyers
under a land installnment contract or a contract for a deed which
requires a foreclosure action rather than a forcible detainer
action. Appellants are partially correct. W see two
contracts, a witten contract to purchase | and, and a subsequent
oral |ease to take possession. As the appellee correctly points
out, the purchase contract does not provide for the buyers to
t ake possession before closing, and there are no provisions for
nmont hl y paynments before closing. The purchase contract is
sinply that, a contract to purchase for $113,000.00, closing to
be at the buyers’ convenience up to one year, with taxes and

i nsurance to be prorated at tinme of the closing. The purchase
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contract does not allow the buyers to take possession before

cl osi ng nor does the purchase contract require a nonthly finance
charge pending closing. The buyers taking possession prior to
closing, for a nonthly fee, has to be pursuant to an
understanding with the seller which is separate fromthe
purchase contract, and in the nature of rent for a

| andl ord/tenant relationship. Credit, if any, out of the
nont hl y paynent toward the purchase price, was governed by the
unwitten | andl ord/tenant rel ationship, not the witten purchase
contract. That being said, actions involving interest in realty
belong in circuit court. KRS 23A 010; KRS 24A.120(1)(a).
Actions for forcible entry and detainers belong in district
court. KRS 383. 210.

The question to be resolved in this case is what
happens when the parties to the purchase contract do not close?
The purchase contract does not set forth either party’ s renedi es
so we have to consult vendor/purchaser |law which “is the body of
equi tabl e doctrines, principles, standards and rul es which

govern contracts for the sale of land. "?!

Contracts involving the
sale of land are a little different fromcontracts involving the
sal e of goods, and other contract principles because each parce
of land is considered “unique”? by law. Generally, there are

three renedies to consider if one or the other of the parties

Y111 American Law of Property, § 11.1 (A J. Casner ed 1952)
2111 American Law of Property, § 11.68 (A J. Casner ed 1952)
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was not able to close: danages, specific performnce, and
resci ssion.?

The problem we have in this case is half a judgnent.
The trial court’s ruling finds the buyers in default and then
di sm sses the conplaint. |If we accept the judgnent as denying
specific performance, we still need to deal with the $3, 000. 00
down paynment. See CR 42.01. The down paynent is so intertw ned
with the purchase contract that it has to be dealt with if
specific performance is denied. W defaulted is just part of
the claim CR 54.02 does allow a judgnent on nultiple clains be
entered and nmade final as to a single claim wth the right
| anguage bei ng added. This would allow the nortgagee’s
interest, the wongful eviction claim etc., to be decided
| ater. However, the specific performance claimis one claim
The court either grants and applies the $3,000.00 toward the
purchase price, or denies and returns or credits the $3,000. 00
down paynment for something. The $3,000.00 down payment is such
an integral part of the specific performance claimthat the
failure to dispose of it renders the judgnent interlocutory
because there is no final adjudication of the single claim
Including the “magi c words” does not nake it final and

appeal able. See Francis v. Crounse Corp., Ky. App., 98 S.W3d

62 (2002).

® 111 American Law of Property, § 11.66 (A J. Casner ed 1952)
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For the foregoing reasons, the sunmary judgment order
by the trial court was interlocutory and will not becone fina
until the trial court decides what renedy it wll apply upon
denyi ng specific performance. Therefore, the final judgnent is

vacated and this appeal is dismssed as being froma nonfina

or der.
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