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BEFORE: TACKETT, TAYLOR, AND VANMETER, JUDGES.
VANMETER, JUDGE: This is an appeal froman order entered by the
Jefferson Circuit Court relating to a Qualified Donestic
Rel ations Order (QDRO . For the reasons stated hereafter, we
vacate the court’s order and remand this matter for further
pr oceedi ngs.

The parties married in 1966 and divorced in 1993.
Throughout the marriage Kenneth was enpl oyed by a trucking

conpany, while Vivian primarily was a honenmeker. \Wen the



parties divorced the trial court signed a QDRO providing for the
equal division of Kenneth’s pension, which at that tinme was
val ued at $700 per nonth. In May 1996 the court entered an
anmended QDRO providing that Vivian was “entitled to benefit
fronf 50% of the “benefit from said Pension Fund which accrued”
during the time of the parties’ marriage, to be paid either on
t he date and manner of her choosing, or on the date when Kenneth
began receiving benefits. The amended QDRO was not appeal ed.
Vivian elected to delay receiving her share of the
pension until Kenneth retired and began draw ng pension benefits
at the end of 1998. The pension fund's val ue substantially
i ncreased between 1993 and 1998, |argely due to union
negoti ations. As a result, Kenneth began drawi ng a pension of
sone $2,500 per nmonth when he retired at the end of 1998.
Al t hough Vivian received $350 per nonth based on the earlier
val uation of the pension fund, she asserted that she was
entitled to nore. She therefore filed a notion in 1999 seeking
an adjustnment of the QDRO, claimng that the anmount of her
nonthly benefits should reflect the increase in the pension
fund s val ue.
Mul ti ple notions and orders regardi ng the QDRO
foll owed, only sone of which are pertinent to this appeal. On
August 16, 2000, the trial court denied Vivian’s notion to amend

the QDRO but directed that the value of her share of the



benefits should be recal cul ated. Acknow edgi ng that a pensi on
must be valued as of the date of dissolution, the court held
that Vivian

is entitled to the anpbunt in the pension
that accrued during the parties’
twenty-seven (27) year marriage. The effect
of this valuation, in essence, is to
conceptual ly separate [Vivian's] portion
from|[Kenneth' s] portion w thout actually
renoving [Vivian’s] property. The | anguage
of the QDRO provides that [Vivian] is
entitled to fifty percent (50% of

[ Kenneth’ s] benefits that had vested between
the date of marriage and the date of
divorce. It further provides that [Vivian]
has the option to el ect payout at anytine
[Vivian] deens appropriate or [Vivian] may
el ect to receive her share of the pension
when [ Kenneth] begins to draw on the fund.
After divorce [Vivian's] share remained in
the pension. [Vivian] declined to elect an
i mredi ate payout. The fact that she did not
make such an el ection seens to indicate that
she believed that if left in the pension it
woul d accrue nore value with the passage of
time. This conclusion is a reasonabl e one.

The court distinguished the situation before it from Brosick v.
Brosi ck, ! which invol ved a postdissolution increase in a pension
fund’s value as a result of the pension participant’s
“post-decree efforts and contributions.” Here, by contrast,

there was an increase in the pension’s val ue
that was not the result of [Kenneth’ s]

post -decree efforts. A substantial part of
the increase in the pension’s value resulted
fromthe collective bargai ning contracts
entered into by the Teansters not fromthe
efforts of [Kenneth]. [Vivian] is entitled

1 974 S.W2d 498 (Ky.App. 1998).



to the increase in her share of the pension

that was determned at the tinme of divorce

that resulted fromthe collective

bargaining. [Vivian] is not entitled to any

increase in value that resulted fromthe

efforts of [Kenneth].

The court declined to anend the QDRO but determ ned that Vivian
was entitled to increased benefits under the terns of the

exi sting QDRO. The parties were directed to “have the pl an
adm ni strator determ ne the anount of the pension to which
[Vivian] was entitled to as of the date of the divorce and the
subsequent increase in the value of that amount resulting from
factors not related to [ Kenneth’'s] post-decree efforts,” and to
adjust Vivian’s nonthly benefits accordingly.

Al t hough the August 16 order initially was nmade final,
on Septenber 11, 2000, the court sustained Vivian’s notion to
delete the order’s finality language. Miltiple notions and
proceedi ngs followed, including the entry and subsequent setting
aside of a QDRO in July 2003. On Septenber 23, 2003, the court
both entered an amended QDRO and again finalized the August 16,
2000, order denying an anended QDRO but addressing how the
exi sting QDRO should be applied. Kenneth challenged the
internal inconsistency of the court’s order, and he asserted
that the court |acked jurisdiction to enter the amended QDRO

absent allegations that Vivian was entitled to relief pursuant

to CR 60.02. On Kenneth's notion, “pending further adjudication



on this matter,” the court set aside the Septenber 23 order on
Cct ober 3, 2003.

Kennet h appeal ed fromthe Septenber 23 order on
Cctober 21, 2003, despite the fact that the Septenber 23 order
al ready had been made nonfinal on his own notion. On Novenber
29, 2004, this court directed the parties to show cause why the
appeal should not be dism ssed as having been taken from a
nonfinal order. The parties filed a joint response stating that
after the court entered the October 3 order, they and the court

acknow edged that the Septenber 23, 2003,

Order was not subject to suspension. It now

appears that the Record of the trial court

does not reflect the finality of the

Sept enber 23, 2003, Order. Accordingly, the

trial court entered an Order correcting the

i npression left by the Record|.]
After considering the response, this court ordered that the
appeal shoul d not be dism ssed and that the record on appea
shoul d be suppl enented “to include the record of any proceedi ngs
or docunents filed” after the certification of the record on
appeal. That supplenental record included the trial court’s
nunc pro tunc order of Decenber 17, 2004, vacating the Cctober 3
order and

| eaving the Order of Court entered Septenber

23, 2003, as the final and appeal abl e O der

of the Court. Entry of this Oder renders

t he Septenber 23, 2003, Order as the

pl eadi ng from whi ch any appeal filed by

[ Kennet h] nust have proceeded and renoves
any question as to its interlocutory nature.
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Thus, we arrive at this point on appeal. As Vivian did not file
a brief, we do not have the benefit of her responses to
Kennet h’ s contenti ons.

A pension constitutes a divisible marital asset which
shoul d be val ued as of the date of a narital dissolution.? The
terms of such a property division nay not be nodified unless the
trial court finds that conditions exist to justify the reopening
of the judgnment under Kentucky [aw. KRS 403.250(1).

Here, the trial court did not address the issue of how
it retained or acquired jurisdiction to enter a new or anended
QDRO i n Septenber 2003 after the previous anended QDRO becane
final in 1996. See CR 59. Although a trial court is authorized
by KRS 403.250(1) to nodify or revoke a QDRO pursuant to CR
60. 02, here several years had passed between the entry of the
1996 QDRO and the attenpts to nodify that QORO.  Thus, under CR
60.02 Vivian could obtain relief only after show ng

(d) fraud affecting the proceedi ngs, other

than perjury or falsified evidence; (e) the

judgnent is void, or has been satisfied,

rel eased, or discharged, or a prior judgnent

upon which it is based has been reversed or

ot herwi se vacated, or it is no |onger

equi table that the judgnent should have

prospective application, or (f) any other

reason of an extraordinary nature justifying
relief.

2 Brosick, 974 S.W2d at 504; Cark v. Gark, 782 S.W2d 56 (Ky.App. 1990).
See al so KRS 403. 190.



Vivian did not specifically refer to CR 60.02 in her
noti ons below, and there is nothing in the record to show t hat
the trial court addressed jurisdiction and Vivian's ability to
seek CR 60.02 relief. 1In the absence of any findings addressing
the issue of jurisdiction below, this court cannot review
whet her the trial court properly exercised jurisdiction to anmend
or clarify the existing QDRO. Thus, the order of Septenber 23,
2003, as well as the nunc pro tunc order of Decenber 17, 2004,
must be vacated and remanded for further proceedi ngs pertaining
to the issue of jurisdiction. Although this outcone elimnates
the need to resolve the apparent internal inconsistencies of the
Sept enber 2003 order, which both anends and deni es anendnent of
the 1996 QDRO but addresses how that QDRO shoul d be applied, on
remand the trial court should take steps to avoid any further
anbiguities pertaining to the parties’ QDRO

The court’s order is vacated and this matter is
remanded for further proceedi ngs consistent with the views set

out in this opinion.
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