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BEFORE: COMBS, CH EF JUDGE; DYCHE AND KNOPF, JUDGES.
COVBS, CHI EF JUDGE: WMatthew Howard, pro se, appeals from an
order of August 18, 2003, of the Daviess Circuit Court which
deni ed his post-conviction notion for relief filed pursuant to
RCr! 11.42. As we have found no error, we affirm

On April 10, 2000, the Daviess Grand Jury returned an
i ndi ctment charging Howard with nine crimnal acts: trafficking

i n nmet hanphetam ne (three counts); cultivating marijuana (five

! Kentucky Rules of Crimnal Procedure.



pl ants or nore); possession of a controlled substance in the
first degree; possession of drug paraphernalia (two counts);
crimnal attenpt to manufacture nethanphetam ne; and theft by

unl awf ul taking of property valued at | ess than $300. On My 2,
2000, the grand jury returned another indictnent chargi ng Howard
wi th manuf act uring met hanphetamine in violation of KRS? 218A. 1432
and being a persistent felony offender (PFO in the first

degr ee.

Wil e represented by counsel, Howard negotiated a plea
agreenent with the Commonweal th concerning all of the charges
contained in both indictnments. Pursuant to the agreenent,
Howard pled guilty to eight of the nine offenses charged in the
first indictnment; wth respect to the remaining item the
Commonweal th noved for the dismi ssal of the charge of crimna
attenpt to manufacture nethanphetam ne. |t recommended a
sentence of seven years in prison for the charge of
manuf act uri ng et hanphet am ne contained in the second
indictment. Howard pled guilty to the crine of manufacturing
nmet hanphet am ne. I n exchange for this plea, the Comonweal t h
recommended a sentence of ten years (to be served consecutively
as to the seven-year sentence) and dism ssed the PFO count of

t he i ndi ctnent.

2 Kent ucky Revised Statutes.



In accepting the guilty pleas, the trial court engaged
in a careful and thorough colloquy with Howard to insure that he
under stood the charges against himand the inplications of his
plea. On January 5, 2001, Howard was sentenced in accordance
with the Commonweal th’s recommendati on to serve seventeen (17)
years in prison

On July 31, 2003, Howard, pro se, filed a notion
pursuant to RCr 11.42 to vacate his conviction for manufacturing
nmet hanphet am ne under the second indictnent. He raised nunerous
grounds as the basis for post-conviction relief. The notion was
deni ed, and this appeal foll owed.

Howar d has abandoned all but one of the clains raised
in his ROr 11.42 notion. 1In his only remaining claim Howard
contends that his plea of guilty to the charge of manufacturing

met hanphet am ne was nullified by Kotila v. Commonweal th, 114

S.W3d 226 (Ky. 2003), in which the Supreme Court exani ned and
construed KRS 218A. 1432(1)(b).

KRS 218A.1432(1) provides as foll ows:

A person is guilty of manufacturing

met hanphet am ne when he know ngly and

unl awf ul | y:

(a) Manufactures nethanphetam ne; or

(b) Possesses the chem cals or equi pnent

for the manufacture of methanphetam ne with

the intent to manufacture nethanphetam ne.

Rendered three years after Howard’' s conviction, Kotila

hol ds that a conviction for manufacturing nethanphetan ne under
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subsection (b) of KRS 218A. 1432(1) cannot be obtai ned unl ess the
Commonweal th proves that the defendant possessed all of the

chem cal s necessary to produce the drug or all of the necessary
equi pnrent. |d. at 240-241. Howard argues that he did not
possess either all of the chemcals or all of the necessary

equi prent. Therefore, he could not have been found guilty under
Kotilas interpretation of 218A 1432(1)(b). He contends that
his plea was necessarily involuntary and unintelligent and that,
t herefore, his conviction should be set aside.

Al t hough [Howard] pled guilty to
Manuf act uri ng Met hanphetam ne he is entitled
torelief in this case because his plea was
not knowi ng and intelligent and because at
the tinme of the plea he was m sinforned
about the law. Thus, although he pled
guilty to manufacturing methanphetam ne, he
did so while m sunderstandi ng the substance
of the offense. As such defense counse
woul d have apprised himof the el enents of
manuf act uri ng net hanphet am ne, understood at
the time of the plea to be less than all the
chemi cals or equipnent. It would therefore
be in violation of due process and
inequitable to give this judgnent further
application and the judgnment of the tria
court should be reversed and remanded wth
directions to vacate and set aside the
manuf act uri ng net hanphet am ne convi cti on.

(Appellant’s brief, at p. 8.)

In response to Howard' s argunment, the Commonweal t h
correctly observes that Kotila focused solely on subsection (b)
of KRS 218A. 1432(1), which defines the elenents of the offense

as: (1) the possession of the necessary ingredients or tools to
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manuf act ure nmet hanphetam ne and (2) the requisite intent to
manuf acture the drug. The Commonweal th argues that Kotila has
no effect on Howard' s unconditional guilty plea to the actua
manuf act ure of met hanphetam ne as set forth by subsection (a) of
KRS 218A. 1432(1).

Qur review of the plea proceedings reveals that Howard
unequi vocal ly admtted to manufacturing nethanphetam ne — not
to the nmere possession of sone of the ingredients or sonme of the
equi pnent. Thus, we conclude that Howard s plea was neither
affected nor rendered involuntary by the clarification of the

law in Kotila. See also, Fulcher v. Commonweal th, 149 S. W 3d

363 (Ky. 2004).

Howar d argues that the Commonweal th did not have
sufficient evidence against himto support a conviction for
manuf act uri ng net hanphet am ne. However, when he entered into a
pl ea agreenment with the Commonweal th, he forfeited the right to
attack any alleged insufficiency in the Coomonwealth’s case
agai nst him

Entry of a voluntary, intelligent plea of
guilty has | ong been held by Kentucky Courts
to preclude a post-judgnent challenge to the
sufficiency of the evidence. The reasoning
behi nd such a conclusion is obvious. A

def endant who elects to unconditionally
plead guilty admts the factual accuracy of
the various elenents of the offenses with
whi ch he is charged. By such an adm ssi on,
a convicted appellant forfeits the right to
protest at sone |later date that the state
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coul d not have proven that he commtted the
crimes to which he pled guilty. To permt a
convi cted defendant to do so would result in
a doubl e benefit in that defendants who
elect to plead guilty would receive the
benefit of the plea bargain which ordinarily
precedes such a plea along with the

advant age of later chall enging the sentence
resulting fromthe plea on grounds normally
arising in the very trial which defendant
elected to forego. (G tations omtted.)

Tayl or v. Commonweal th, 724 S.W2d 223, 225 (Ky. App. 1986).
The judgnent of the Daviess CGrcuit Court is affirned.
ALL CONCUR
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