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BEFORE: DYCHE, KNOPF, AND TACKETT, JUDGES.

KNOPF, JUDGE: Following a jury trial, the Graves Circuit Court
entered a judgnent convicting Randall Reynol ds of second degree
burgl ary! and sentencing himto ten years inprisonnent.
Thereafter, the trial court denied Reynolds’s CR 60.02 notion for

a new trial based on newy discovered evidence. Reynolds
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separately appeal ed fromthe judgnent and order and these appeal s
have been consolidated before this Court. Finding no error in
ei ther appeal, we affirm
In his first appeal, Reynolds primarily argues that the
trial court erred by denying his notions for a directed verdi ct
and for a judgnent notw thstanding the verdict. At trial, the
Commonweal th’ s evi dence connecting Reynolds with the burglary
hi nged on one eyewitness identification of himand severa
W tnesses’ identification of his truck. He argues that these
identifications were so unreliable that no reasonable juror could
have found himto be guilty beyond a reasonabl e doubt.? But
while the eyewitness testinony in this case was not
overwhel m ngly certain, we conclude that it was sufficient
evi dence to submt the question of Reynolds’s guilt to the jury.
During the norning of January 24, 2002, two nen
burgl ari zed the hone of Terry and Conni e Jackson in Muyfield,
Kentucky. On the norning of the burglary, Patsy Nall, Terry
Jackson’s nother, was driving her two grandchildren to school.
As she passed by the hone she saw an unfam liar pickup truck
parked in front of the house. As she slowed her car to get a
better | ook, they saw two nmen cone out of the house carrying

items. Nall told twelve-year old Lynnsey to try to get a | ook at

> See Commonweal th v. Benham 816 S.W2d 186, 187 (Ky. 1991);
citing Coomonwealth v. Sawhill, 660 S.W2d 3, 4 (Ky. 1983).




the truck’s license plate, and she told eight-year old Nathan to
try to renmenber the nen’s appearances. Wen the two nen realized
that they were being watched, they dropped the itens, got into

t he pi ckup truck and sped away.

Kentucky State Trooper Janmes MIIs responded to Nall’s
report of the burglary. Nall told Trooper MIIls that she did not
get a good | ook at the two nen. Both Nathan and Lynnsey recall ed
that one of the men was tall and skinny and the other nan was
short and stocky. Lynnsey noted that the taller man appeared to
be ol der and Nat han renenbered that the taller man had a
mustache. All three stated that the nen were wearing dark sock
caps. In addition, Nall, Nathan, and Lynnsey each reported that
t he pickup truck was a white, ol der-nodel Chevrolet and had a
bl ack bunper. Nathan al so observed that the truck had three
black tires and one tire which was silver or white. Lynnsey
remenbered that the truck had a Kentucky |license plate beginning
with the nunber 9 and the second nunber being either 2 or 5.

After taking the report, Trooper MIIs checked records
of all pick up trucks with Iicenses beginning with 95. MllIs
identified Reynolds’s truck as a possible match and then drove to
Reynol ds’ s house. After confirmng that the pickup truck matched
t he descriptions, he asked Nall to cone | ook at the vehicle. She
positively identified the pickup truck as being the truck at the

burgl ary scene. Trooper MIIs then obtained a warrant to search



Reynol ds’ s house, but no evidence was found in that search. A
search of Reynolds’s truck al so produced no evi dence.
Subsequently, Nathan identified Reynolds froma photo |ineup, but
Nal | and Lynnsey were unable to positively identify Reynol ds.
The second nman involved in the burglary was never identified.
Prior to trial, Reynolds noved to exclude the
eyewi tness identifications, arguing that the photo Iineup had
been unduly suggestive. The trial court denied the notion. On
appeal, Reynolds first argues that the trial court erred by
denying his notions for a directed verdict or for a judgnent
notw t hstanding the verdict. Reynolds correctly notes that there
was no physical evidence connecting himw th the burglary, and he
further asserts that the eyewi tness identification |acked
reliability and was tainted by the suggestive photo |ineup and
show up identification of his truck
In determning the adm ssibility of eyew tness
identifications, Kentucky courts have consistently followed the

United States Supreme Court's decision in Neil v. Biggers.® The

Court in Neil set out a two-prong test under which the court nust

409 U.S 188, 93 S. . 375, 34 L. Ed. 2d 401 (1972). See St.
Cair v. Coomonweal th, 140 S.W3d 510 (Ky. 2004); Roark v.
Commonweal th, 90 S.W3d 24, (Ky. 2002); Savage v. Commonwealt h,
920 S.wW2d 512, 513 (Ky. 1996); Ednonds v. Commonweal th, 906
S.W2d 343, 345 (Ky. 1995); Sanders v. Comonweal th, 844 S. W 2d
391, 393 (Ky. 1993); Riley v. Conmonwealth, 620 S.w2d 316, 318
(Ky. 1981); and Mdore v. Commonweal th, 569 S.W2d 150, 153 (Ky.
1978).




first determ ne whether the confrontation procedures enpl oyed by
the police were suggestive. Follow ng the suppression hearing,
the trial court found that the photo |ineup did not unduly
suggest Reynol ds. Because the photo |ineup was not included in
the record on appeal, we cannot say that this finding was clearly
erroneous.

Reynol ds further argues that Trooper MIIls s action in
calling Nall to view the truck while Reynolds was sitting in the
back of the police cruiser was al so unduly suggestive. Thus,
Reynol ds asserts that Nall’'s identification of his truck was
tainted and shoul d have been excluded. However, the standards
set out in Neil apply to eyewitness identification of persons,
not physical evidence.

Mor eover, even if the photo |ineup and the show up
identification of the truck were suggestive, Neil holds that
unnecessary suggesti veness al one does not require exclusion of
the identification.* Instead, the inquiry is "whether under the
"totality of the circunstances' the identification was reliable
even though the confrontation procedure was suggestive."® The
Court listed five factors to be considered in evaluating the

i kelihood of msidentification: (1) the opportunity of the

“1d. at 198-99, 93 S. Ct. at 381-82.

®1d. at 199, 93 S. Ct. at 382.



witness to viewthe crimnal at the time of the crime; (2) the

W tness's degree of attention; (3) the accuracy of the witness's
prior description of the crimnal; (4) the level of certainty
denonstrated by the witness at the confrontation; and (5) the

l ength of time between the crine and the confrontation.®

Kent ucky courts have al so consi dered whet her other evidence tends
to corroborate the witness's identification.’

As Reynol ds correctly points out, Nathan's
identification of himwas | ess than perfect and the view ng
conditions were not optinmal. However, Nathan testified that his
attention was focused on the burglars and he got a good | ook at
them Nathan's pre-lineup description closely natches Reynolds’s
appearance. Trooper MIIls showed Nathan the photo |ineup on the
same day as the burglary and MIls testified that Nathan quickly
pi cked Reynolds’s picture. Furthernore, all of the w tnesses’
descriptions of the truck closely nmatched Reynol ds’s vehicle.
Wiile there were sone inconsistencies anong the descriptions, we
agree with the trial court that these went only to the wei ght of
the witnesses’s testinony and not to its admssibility.

Reynol ds next argues that the trial court erred by

denying his notion for a mistrial. During the suppression

1d. at 199-200, 93 S. C. at 382.

" See Merriweather v. Conmonweal th, 99 S.W3d 448, 452 (Ky.
2003); Roark v. Commonwealth, 90 S.W3d 24, 29 (Ky. 2002).




hearing, Trooper MIls testified about his investigation |eading
to Reynolds. MIls stated that he renenbered that Reynol ds’s
truck had been identified as being involved in a prior burglary
in Tennessee, although Reynol ds had not been identified. 1In a
report, MIIls also stated that he had been inforned by other |aw
enf orcenent agenci es that Reynol ds had been involved in
burglaries in Illinois.

Prior to trial, Reynolds filed a notion in limne to
exclude any reference to prior uncharged crines or bad acts. The
trial court granted the notion. At trial, Trooper MIIs again
testified about his investigation. After discussing his review
of vehicles with license plates beginning in 95, Trooper MIIs
continued, “As | amdriving around, | was trying to think of
people innmy mind . . . .” The trial court cut off Trooper MIIs
and rem nded counsel of the pre-trial order. Reynolds’s counse
moved for a mstrial, which the trial court denied. Reynolds
argues that Trooper MIls's reference was an inperm ssible
reference to prior bad acts and uncharged crinmes, in violation of
KRE 404(b) and the pre-trial order, and that the trial court
abused its discretion in denying his notion for a mstrial.

We disagree. A mstrial is justified only when “a

mani f est necessity for such an action or an urgent or rea



necessity" appears in the record.® It is within the tria
judge's discretion to grant a mstrial, and that decision should
not be di sturbed absent an abuse of discretion.® 1In this case,
the trial judge properly stepped in before Trooper MIIls could
di scl ose any facts suggesting prior bad acts or uncharged crines.
MIls s brief reference to “people” he “had in mnd” did not
vi ol ate KRE 404(b) or the pre-trial order. Consequently, a
m strial was not mandated. Furthernore, Reynolds’s trial counsel
turned down the trial court’s offer of an adnonition to the jury.
In his final argunent in the direct appeal, Reynolds
argues that the trial court inproperly denied his request to
remove a juror for cause. During voir dire, a nenber of the
venire infornmed the trial court that she had several famly
menbers who work in | aw enforcenent. Reynolds noved to renove
the juror for cause. However, the trial court denied the request
and Reynol ds subsequently used a perenptory challenge to renove
the juror fromthe panel. Reynolds argues that the juror had an
obvi ous bias in favor of |aw enforcenent and shoul d have been
stricken fromthe panel for cause.
RCr 9.36 provides that "[w] hen there is reasonabl e

ground to believe that a prospective juror cannot render a fair

8 Skaggs v. Commonweal th, 694 S.W2d 672, 678 (Ky. 1985).

® day v. Commonweal th, 867 S.W2d 200, 204 (Ky.App. 1993).




and inpartial verdict on the evidence, that juror shall be
excused as not qualified." The standard of review for a tria
court's decision on a challenge for cause is whether there was an
abuse of discretion.? In order to find reversible error, the
party alleging bias bears the burden of proving that bias and the

resul ting prejudice.

Reynol ds nust denonstrate a probability
of bias or prejudice based on the particular facts of the case.
Moreover, we will not presune bias froma rel ationship except
when it is strictly necessary. '?

Unfortunately, the exchange between defense counsel and
the juror is largely inaudible on the videotape, and Reynol ds has
not attenpted to provide any witten transcription of the juror’s
responses. Fromour review of the tape, the juror inforned
def ense counsel that she had several famly nmenbers who were
enpl oyed in | aw enforcenent. Upon further questioning, the juror

seens to answer that she had never known police officers to nmake

a significant m stake during an investigation. However, the

10 Bol en v. Commonweal th, 31 S.W3d 907, 910 (Ky. 2000).

1 caldwell v. Comonweal th, 634 S.W2d 405, 407 (Ky. 1982)
(citing Watson v. Commonweal th, 433 S.W2d 884 (Ky. 1968)).

12 See Bowl ing v. Commonweal th, 942 S.W2d 293, 299 (Ky. 1997)

U S cert. denied, 522 U S. 986, 118 S. C. 451, 139 L. Ed. 2d
387 (1997), holding that a person will not be automatically
disqualified even if he or she is a | aw enforcenent officer, has
been a victimof a simlar crime, or has some know edge of the
partici pants acquai ntance with the participants and their
possi bl e testinony.




juror cannot be heard to express any inclination to uncritically
accept the testinony of police officers over other w tnesses.
Under the circunstances, Reynolds has failed to prove that the
juror was biased or that the trial court abused its discretion in
failing to strike the juror for cause.

In his second appeal, Reynolds argues that the trial
court abused its discretion by denying his notion for a newtria
based on newly di scovered evidence. Approxinmately eight nonths
after entry of the final judgnent, in June 2003, Reynolds filed a
notion for a newtrial pursuant to CR 60.02(b). In support of
the notion, Reynolds presented an affidavit from George Lew s.

In his affidavit, Lewis stated that he had observed the white
pi ckup truck parked in Reynolds’s driveway at the tinme the
burglary was taking place. The trial court denied the notion
wi t hout a heari ng.

CR 60.02(b) allows a court to grant a party relief from
a final judgnment upon a showi ng of “newy discovered evidence
whi ch by due diligence could not have been di scovered in tine to
move for a newtrial under Rule 59.05.” Ganting a newtrial is
wthin the discretion of the trial court, and such is disfavored
when the grounds are new y discovered evidence which is nerely

curul ative or inpeaching in nature.®® Newy discovered evidence

13 Epperson v. Commonweal th, 809 S.W2d 835 (Ky. 1990).
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nmust be of such decisive value or force that it would with
reasonabl e certainty, change the verdict or . . . would probably
change the result if a new trial should be granted."** Further,
a notion for new trial based upon newy di scovered evidence nust
be acconpani ed by an affidavit show ng that appellant exercised
sufficient diligence to obtain the evidence prior to his trial.?*®
The Commonweal th correctly points out that Lewis’s
affidavit gives the wong date for the incident — he states that
he observed the pickup truck on January 24, 2001, while the
burgl ary took place on January 24, 2002. Assum ng that the
di screpancy was an inadvertent error and Lewis neant to refer to
the latter date, his affidavit would place the pickup truck away
fromthe burglary scene. Reynolds asserts that Lewis's affidavit
calls into question the witnesses’ identification of his truck.
However, several other w tnesses testified at trial that Reynolds
was hone at the tine. Thus, Lews’s testinony would have been
cunmul ati ve. Mreover, the new evidence was not so decisive that
it would probably change the verdict if a newtrial were granted.
Furthernore, Reynolds has failed to show that he could
not have obtained Lewis's testinony prior to trial through the

exerci se of due diligence. Although Lewis did not reveal this

14 Coots v. Commonweal th, 418 S.W2d 752, 754 (Ky. 1967).

15 Wheel er v. Conmonweal th, 395 S.W2d 569 (Ky. 1965).
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information until after trial, Lewis stated in the affidavit that

he had spoken to Reynol ds about three days after the incident.

Under the circunstances, the trial court could reasonably infer

t hat Reynol ds coul d have di scovered Lewis’s testinony prior to

trial. Consequently, the trial court did not abuse its

di scretion in denying Reynolds’s notion for a new trial.
Accordingly, the judgnent of conviction by the G aves

Crcuit Court is affirmed. Furthernore, the order of the G aves

Circuit Court denying Reynolds’s notion for a new trial pursuant

to CR 60.02 is affirned.

ALL CONCUR.
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