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COVBS, CHI EF JUDGE: Charl ene Shaffer appeals fromthe judgnment
of the Jefferson Crcuit Court after a jury awarded her
conpensation for injuries that she sustained in an autonobile
accident. She argues that the trial court erred inits
evidentiary rulings in two respects: the inproper exclusion of
certain evidence and the incorrect adm ssion of other evidence.
She al so chal l enges the court’s instruction on danages.

In its cross-appeal, Runpke of Kentucky, Inc., whose
enpl oyee was driving a garbage truck involved in the accident,
argues that the trial court erred in failing to direct a verdi ct
inits favor on the issue of liability. After a review of the
record, we affirmboth as to the appeal and the cross-appeal.

The accident at issue occurred in the md-afternoon of
Decenber 3, 1998, on U S. 42, a four-lane highway. Shaffer
testified that while she was driving eastbound in the
| eft/ passing | ane of the highway, she was being tailgated by a
Jeep driven by the appellee, Sheri Stewart. Shaffer stated that
upon | ooking to her right, she saw a school bus which prevented
her fromnoving aside in order to allow Stewart to pass. She
t hen | ooked forward and noticed a pick-up truck stopped in her
lane. A man, who was later identified as a Runpke enpl oyee, was
wal ki ng along the roadway to retrieve a bag of garbage that had

fallen fromthe truck. A van had stopped behind the truck.



When Shaffer applied her brakes to avoid hitting the van, she
was struck in the rear by Stewart’s Jeep.

On August 28, 2000, Shaffer filed suit agai nst Runpke
and Stewart, seeking damages for the injuries that she sustained
in the accident. She also asserted a clai magai nst her own
i nsurer, Kentucky Farm Bureau Miutual |nsurance Conpany (KFB),
for underinsured notori st coverage. The clai magainst KFB was
bi furcated. The |l awsuit agai nst Runpke and Stewart proceeded to
trial to determne the issues of liability and the cause of
Shaffer’s post-accident synptons.

After several continuances, a trial was conducted in
Oct ober 2003. Shaffer testified that as a result of the
acci dent, she continued to suffer fromdebilitating headaches,
short-termnmenory loss, inability to nmulti-task, fatigue, and
depression. She also told the jury that her synptons had
profoundly inpaired her relationships with her husband, her
children, and her friends. She testified that she was unable to
return to the job that she had held at the time of the accident
or to maintain any other enploynent due to her physical and
ment al i npai rnents.

Shaffer’s experts, Dr. Charles Cates, a neurologist,
and Dr. Richard Edel man, a neuropsychol ogist, testified that
Shaffer suffered from post-concussive syndronme with neck strain,

recurrent mgraines, nmenory |oss, and brain dysfunction. Dr.
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Cates testified that her condition was pernmanent and that she
woul d need continued treatnent -- including epidural injections
and Botox injections for her neck pain and pain nedication for
the mgraines. Dr. Edelnen also said that her cognitive
dysfunction was pernmanent. He recomended that she take anti -
depressant nedications and that she undergo psychotherapy in
order to cope with her condition.

The appel l ee’s experts, Dr. Janes Harkess, an
ort hopedi ¢ surgeon, and Dr. WIliam d son, a neurol ogi st,
di sagreed with the diagnosis of Shaffer’s doctors. Both
testified that there was no evidence that Shaffer had | ost
consci ousness or that she had sustained a significant blowto
her head to support a diagnosis of post-concussive syndrone.
Dr. Harkess testified that in his opinion, Shaffer suffered a
serious whip-lash injury that should have resolved itself within
six nmonths of the accident. He attributed her continued
synptons to a psychogeni c overlay and/or depression. Dr. d son
agreed that Shaffer’s headaches were caused by nuscle spasns,
and he concurred with the Botox treatnments prescribed by Dr.
OCakes. However, he did not believe that Shaffer sustained any
brain dysfunction due to the whiplash injury suffered in the
acci dent .

At the close of the proof, the trial court permtted

the jury to apportion fault anmong all four drivers, including
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t he unknown driver of the van. The jury determ ned that neither
Shaffer nor the unknown driver was at fault in causing the
accident, apportioning fault as follows: 15%to Stewart and 85%
to Runmpke. It awarded Shaffer damages as foll ows:

(1) $37,302.32 for the reasonabl e and

necessary nedi cal expenses incurred to date.

(This was the total anmount sought for past

nmedi cal s.)

(2) $25,000, for past and future physica

pain and nental suffering. (The jury was

permtted to award an anmount not to exceed

$500, 000, the anpbunt that Shaffer’s attorney

argued to the panel as fair.)

(3) $21,000, for lost wages. (The

instructions permtted an award not to

exceed $60,000.) (Summary of the jury

Verdict FormA.)

The instructions also authorized the jury to award
Shaffer up to $152, 760 for future nedi cal expenses and $208, 000
as future | ost wages. However, the jury made no award for
future medi cal expenses or for future | ost wages. Shaffer was
awar ded $83,302.32 — slightly less than 10% of the sum of
$998, 062. 32 that she had originally asked the jury to grant her.

On Novenber 25, 2003, the trial court awarded Shaffer
a judgnent of $62, 306.97 agai nst Runpke and a j udgnent of
$10, 995. 35 against Stewart. Since the jury's award did not

exceed the limts of the insurance liability coverage of either

Stewart or Runpke, the court dism ssed her clai magainst KFB



Runpke’s notion for a judgnent notw thstandi ng the verdict was
deni ed, and this appeal and cross-appeal followed.

Shaffer first argues that the trial court erred in
denyi ng her notions to exclude certain portions of Dr. dson’s
deposition testinony from evidence. Specifically, she cites
portions of the doctor’s opinions which had not been disclosed
to her prior to his testinmony as required by CR 26.02(4)(a)(i).
We find no error in the trial court’s ruling.

Dr. Odson, a board certified neurologist, exam ned
Shaffer in August 2002 pursuant to a court order that she be
exam ned by an | ndependent Medical Examner (IME). Follow ng
the exam Dr. O son prepared a report in which he concluded as
fol |l ows:

The patient has evidence of entrapnent of

the greater occipital nerve particularly on

the right. Some of her conplaints of

fatigue and nenory could be related to her

nmedi cati ons. Her headache synptons are

certainly not typical for mgraine although

she does state that she conplains of sone

vom ting and photophobia. Diagnosis: Auto

Acci dent .

Stewart listed Dr. A son on her witness |list and stated that Dr.
A son’s testinony would be “consistent with his report.” No

additional infornmati on about the substance of Dr. A son’s

opi nions was furnished to Shaffer.

2 Kentucky Rules of Civil Procedure.



On March 31, 2003, Stewart took Dr. O son’s
deposition, which was recorded on video tape. Dr. dson
testified that after he exam ned Shaffer and prepared his
report, he reviewed the nedical records conpiled by her treating
physi cians. He disagreed with Dr. Qates’s diagnosis of post-
concussi ve syndronme. Rather, he totally agreed with the opinion
of Dr. Harkess that such a diagnosis was rarely indicated absent
a significant head injury or the patient’s |apse into
unconsci ousness. He al so believed that Shaffer was capabl e of
bei ng enpl oyed.

Dr. dson’s opinions, which were directly contrary to
t hose of Shaffer’s treating physicians, along with his
conclusion as to her ability to work, had not been discussed in
his report -- nor were they disclosed prior to the deposition.
Consequently, Shaffer filed a notion in [imne to exclude Dr.

O son’s testinony to the extent that it exceeded the scope of
his report and of Stewart’s CR 26.02 disclosure representing
that it would be consistent with his report. Wile the notion
was pending, Dr. A son died on July 5, 2003. The notion to
excl ude portions of his testinony was denied on July 14, 2003.
Shaffer renewed her notion again -- both before and during the
trial. However, the trial court did not alter its initial pre-
trial ruling, and Dr. O son’s deposition was read into evi dence

inits entirety.



Shaf fer contends that she was blindsided by Stewart’s
failure to conply with CR 26.02(4)(a)(i), resulting in an
inability to cross-examne Dr. O son effectively at the
deposition. Because Dr. O son died before trial, she argues
that she was not able to re-depose the doctor or otherwi se to
cure the prejudice created by his surprise testinony. She
clainms that the trial court erred in failing to sanction Stewart
for failing to conply with the disclosure provisions of CR
26.02(4)(a)(i). Because Dr. O son was originally chosen as the
I ME, Stewart contends that she had no duty to suppl enent her
answers to Shaffer’s interrogatories or otherwi se to disclose
Dr. AOson’s opinions that differed fromthe contents of his
initial report.

Qur standard of review of such an evidentiary ruling
islimted to determ ning whether the trial court abused its

di scretion. Goodyear Tire and Rubber Co. v. Thonpson, 11 S. W 3d

575, 577 (Ky. 2000).

The test for abuse of discretion is whether
the trial judge s decision was arbitrary,
unr easonabl e, unfair, or unsupported by
sound | egal principles.

Id. at 581, citing Commonweal th v. English, 993 S.W2d 941, 945

(Ky. 1999). See al so, Naive v. Jones, 353 S.W2d 365 (Ky.

1961), reciting that “we nust respect [the trial judge’s]



exerci se of sound judicial discretion” in the enforcenent of the
civil rules pertaining to discovery.

CR 26.02(4)(a)(i), requires a party -- if asked -- to
di scl ose “the subject matter” to which his expert is going to
testify and:

to state the substance of the facts and

opi nions to which the expert is expected to

testify and a summary of the grounds for

each opi ni on.

As noted by the Suprene Court of Kentucky in Primmv. |saac, 127

S.W3d 630, 634 (Ky. 2004), citing Wobleski v. de Lara, 353 M.

509, 727 A.2d 930, 933 (1999), “Expert opinion testinony can be
powerful evidence . . . and can have a conpelling effect with a
jury.” Because of their potential to affect the outcone of a
trial, the disclosures pertaining to experts required by the
civil rules are designed “to facilitate effective cross-

exam nation and rebuttal” of their testinony. Jefferson v.

Davis, 131 F.R D. 522, 525 (N.D.111. 1990).

We agree that Stewart did not conply with either the
letter or the spirit of this discovery rule. Stewart contends
that the doctor’s status as an | ME absol ved her of any duty to
di scl ose portions of the expert’s opinions that were unknown to
the other parties. W disagree. Stewart listed Dr. O son on
her witness list; Dr. Oson testified that he had discussed the

case extensively with her attorney. Thus, regardl ess of the



doctor’s initial status as an IME, we believe that Stewart had
sone obligation to make a di sclosure of his opinions that were
favorable to her and known only to her. See, CR 35.02; and,

Metropolitan Property and Casualty Insurance Co. v. Overstreet,

103 S. W 3d 31 (Ky. 2003).

Nonet hel ess, we do not conclude that the court’s
failure to sanction Stewart by excluding portions of Dr. Oson’s
testinmony resulted in an unfair proceeding or that it
constituted an abuse of discretion. In analyzing this issue,
the trial court noted that Dr. O son’ s opinions were not bel ated
in the sense of remaining undisclosed until just before trial or
until shortly after the trial had begun. After |earning of Dr.
A son’ s opi nions by deposition, Shaffer had six nonths in which
to rebut themw th other expert testinony. Although Shaffer’s
ability to cure any prejudice by re-deposing Dr. d son was
prevented by his untinmely death, she did have adequate tine to
attack or to mtigate the inpact of his opinions with the
testinony of other expert w tnesses.

Shaffer also clainms that she was not adequately
prepared to cross-examne Dr. Oson at his deposition. However,
she was on notice fromhis earlier report that he did not
bel i eve that she suffered a permanent brain injury. Thus, she
was aware that he disagreed with the diagnosis reached by her

own doctors. Shaffer had previously cross-exam ned appellee’s
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ot her expert, Dr. Harkess, whose opinions on the etiol ogy of
post - concussi ve syndrone were shared by Dr. dson. Thus, she
shoul d have been prepared to cross-examne Dr. O son effectively
on the substance of those opinions. Under these circunstances
and in deference to the broad discretion afforded to the trial
court, we cannot conclude that the prejudice — if any —
resulting to Shaffer due to the allegedly inconplete CR 26.02

di scl osures requires a reversal of the judgnent.

Shaffer next argues that the court erred in refusing
to allow her to introduce evidence gathered by Investigations
Unlimted, a surveillance firmthat Stewart hired to record
Shaffer’s activities. The trial court allowed Shaffer to
di scover this information from Stewart (including a videotape
and a report) but reserved its ruling on its admssibility.
Before trial, Stewart filed a notion in |imne to exclude the
i ntroduction of this evidence at trial. The notion was granted
on the basis that it was “intended to inflane the jury.” In
order to preserve the issue for review, Shaffer submtted the
investigator’s report by avowal. As with the previous issue,
our function is to determ ne whether the trial court abused its
di scretion in excluding this evidence.

Relying on Transit Authority of River City v. Vinson,

703 S.W2d 482 (Ky.App. 1985), Shaffer contends that the tria

court erred in excluding the evidence of Stewart’s surveill ance
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activities. She argues that the evidence was relevant to the
i ssue of the extent of her injuries as foll ows:

By conducting surveillance, Defendant

Stewart’s agent created a witten record of

[Shaffer’s] Iife over a set period of tine

followi ng her injury. The photographs,

vi deo tape and report were “rel evant

unst aged evi dence” of [Shaffer’s] condition

at the tinme of surveillance. The fact that

I nvestigations Unlimted was not able to

assenble nore than thirty (30) seconds of

vi deot ape of [Shaffer] over nearly eighteen

(18) hours of surveillance is evidence that

[ Shaffer] was not functioning normally at

the tinme the surveillance was conduct ed.

(Appellant’s brief, p. 14.)

Al t hough Vi nson woul d support a ruling admtting the
evi dence, it does not require such a result in light of the
overriding discretion of a court to exclude such evidence in the
appropriate circunstances. Additionally, there are significant
factual differences between Vinson and this case. 1In Vinson,

t he surveillance evidence was conpiled over a period of six
mont hs, and the issue of the plaintiff’s post-accident
activities was “hotly contested.” 1d. at 485. 1In this case,
Stewart’s investigators conducted a three-day stake-out at
Shaffer’s residence. A record of her activity (or inactivity)
for three days of the eighteen hundred days interveni ng between

t he accident and the trial would provide statistically m ninal

i nformati on bearing on the issues before the jury.
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Unli ke Vinson, there was no factual dispute concerning
Shaffer’s disability. No w tness suggested that Shaffer was
mal i ngering or attenpting to fake her condition. The sole issue
for the jury was to determ ne whether her debilitating synptons
were causally related to the accident or whether they were
caused by the nunerous el enents of psychol ogical stress in her
life and/or the nultiple nedications that she was taking --
factors unrelated to the autonobile accident.

I n excluding the evidence, the trial court expressed
its belief that the jury would be inflamed at hearing evidence
that Stewart had spied on Shaffer in anticipation of the trial.
The court properly exercised its discretion in weighing the
prej udi ce agai nst the probative value of the evidence, finding
the probative value to be only slight. KRE® 403. W fail to
percei ve any abuse of the court’s discretion in this evidentiary
ruling.

Shaffer |ast argues that the trial court erred in
failing to fashion the instructions to require the jury to vote
separately on each of the five categories of alleged damages.
She objected to the court’s inclusion of all elenments of damages
within one instruction -— albeit on separate lines. However,
Shaffer failed to cite any authority to the court requiring a

separate instruction. Because the formof the instructions is a

3 Kentucky Rul es of Evidence.
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matter conmitted to the discretion of the trial court (CR
49.02), we find no basis to disturb the judgnent because of the
jury’'s treatnment of separate elenents within a single

i nstruction.

In its cross-appeal, Runpke argues that the tria
court erred in failing to grant its notions for a directed
verdict or, in the alternative, to grant its notion for a
j udgnment notwi thstandi ng the verdict (JNOV). Runpke contends
that it was entitled to such relief because “there was a
conpl ete absence of proof wth which to hold [it] responsible
for the accident on the proxi mate cause issue at trial.”
(Runpke’s brief, p. 12.)

Qur standard of review on this issue is set forth in

Lewis v. Bledsoe Surface Mning Co., 798 S.W2d 459, 461 (Ky.

1990) :

Al'l evidence which favors the
prevailing party nmust be taken as true and
the reviewing court is not at liberty to
determine credibility or the weight which
shoul d be given to the evidence, these being
functions reserved to the trier of fact.
The prevailing party is entitled to al
reasonabl e i nferences which may be drawn
fromthe evidence. Upon conpletion of such
an evidentiary review, the appellate court
nmust determ ne whether the verdict rendered
is “"palpably or flagrantly’ against the
evidence so as ‘to indicate that it was
reached as a result of passion or
prejudice.’”
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Runpke acknow edged that its driver violated safety
statutes by stopping his vehicle on the road. It also admts
that its enployee violated the conpany’s own internal policy by
failing to secure the garbage so as to prevent the very thing
t hat happened — its loss onto the roadway. However, Runpke
urges that the chain of events which its driver negligently set
in notion:

was irretrievably broken when Appellee
Stewart, faced with clearly visible, stopped
traffic in her lane of the road, absolutely
failed to take any evasive action or even
attenpt to stop her vehicle.

(Appel | ee Runpke’s brief, p. 10.) Thus, Runpke seeks to be
relieved fromresponsibility for its enployee’ s negligence due
to the i ndependent, supersedi ng negligence of Stewart in failing
to keep her car at a safe distance from Shaffer.

We di sagree that Stewart’s negligence constituted a
super sedi ng cause of the accident as a matter of |aw

“[l'lf the resultant injury is reasonably
foreseeable fromthe view of the origina
actor, then the other factors causing to
bring about the injury are not a superseding
cause.” NKC Hosps., Inc. v. Anthony,

Ky. App., 849 S.W2d 564, 568 (1993)(citing
WlliamL. Prosser, Law of Torts 272 (4!
ed. 1978) and Deutsch v. Shein, Ky., 597
S.W2d 141, 144 (1980)). The basic prem se
of a superseding cause is that it is
“extraordi nary and unforeseeable.” House v.
Kel | erman, Ky., 519 S.W2d 380, 383 (1974);
see also Britton v. Woten, Ky., 817 S.W2d
443, 451 (1991).
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WIllians v. Kentucky Department of Education, 113 S.W3d 145,

151 (Ky. 2003). After comng to a conplete stop in the passing
| ane of a busy, four-lane highway in a 45 m | e-per-hour speed
zone, Runpke’s enpl oyee shoul d have conprehended the Iikelihood
of the danger and shoul d have anticipated that a vehicle m ght
conme upon the scene and be unable to stop in tine to avoid a
collision. The jury was entitled to believe that the conbined
actions of both Runpke’s enpl oyee and of Stewart caused the
acci dent.

The judgnent of the Jefferson GCrcuit Court is
af firmed.

ALL CONCUR
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