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BEFORE: BARBER AND VANMETER, JUDGES; HUDDLESTON, SENI OR JUDGE.‘!
HUDDLESTON, SEN OR JUDGE: Janes Dougl as Peyton (Doug) appeals
from a Hopkins Crcuit Court decree that dissolved his marriage
with Marilyn E. Peyton. The decree incorporated in their
entirety two reports and recommendati ons of the court’s Donestic

Rel ati ons Conm ssi oner (DRC). The DRC found that a property

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



settlement agreenment entered into by Doug and Marilyn prior to
the dissolution of their marriage was unconscionable, and she
recommended an alternative disposition of the marital estate
that the circuit court approved and adopted. Because we have
concluded that the DRC and the circuit court did not err in
finding the agreenment unconscionable or in characterizing and
dividing the marital property, we affirmthe decree.

Doug and Marilyn were married in 1971. They began
their life together with few assets except for a nobile hone and
a car. By the tinme of their divorce, however, the marital
estate was valued at well over $2 mllion, primarily in the form
of bank accounts and real estate. Most of these assets cane
fromthe sale of Doug’s interest in a coal m ne.

The interest in the coal mne was, according to Doug,
given to himby his brother Gary in 1974. The brothers operated
the mne as a partnership, the Peyton M ning Conpany. Doug was
enpl oyed full tinme at the mne, receiving a salary and sharing
in the profits. Marilyn did not work outside the hone except
for a brief period in 1977. She spent her tinme housekeeping,
gardening and | ooking after the parties’ child, Jame.

By 1981, Doug had saved over $200,000.00 from his
salary and mning royalties. He testified that he invested in a
new m ne, Deer Creek. Wen the mne closed in 1985 he lost his

entire investnent. He continued to work at the Peyton M ning



Conpany. In 1990, he sold part of his interest in that conpany

to Adwest for $1, 130, 000. 00. In 1991, Marilyn went to work for

her nother, who had opened a restaurant/delicatessen. Marilyn
wor ked long hours at the restaurant until 1998 but received no
pay.

In 1998, Doug arranged to sell his remaining interest
in Peyton Mning to his brother Gary for $1 mllion. For tax
reasons, the actual transaction was to take place early the next
year. In the autum of 1998, Doug and Marilyn began having
marital problens. They di scussed divorce and Doug told Marilyn
he would give her a settlenment consisting of $500,000.00 in
cash, a new house and a new Chevrolet Bl azer. Doug testified
that he had arrived at these terns by nmultiplying the nunber of
days they had been nmarried (approximately 10,000) by a set
amount ($60. 00). He also testified that he was aware that his
portion of the marital estate under this agreenment was greater
than Marilyn's, but he felt that he “was worth nore because he
had wor ked.”

In early January 1999, Doug sold Gary his share in the
mne and received the agreed-upon $1 mllion. Shortly
thereafter, he bought the new Chevrol et Blazer for Marilyn. He
also went with her to the bank to deposit $500,000.00 in her

account. On Doug’s advice, she placed $475,000.00 into a



repurchase agreenent? that naned Doug as the surviving
beneficiary, and the renmaining $25,000.00 into a joint checking
account w th Doug.

The couple then proceeded to Doug’s attorney’ s office
on January 14, 1999, where Marilyn signed a settlenent agreenent
that nenorialized the terns she and Doug had discussed. Doug
had previously visited his attorney and directed him to draft
t he agreenent. Marilyn was not represented by counsel at this
one- hour neeti ng. Marilyn never consulted a |awer about the
agreenent, although Doug’s attorney infornmed her that she was
free to seek independent |egal counsel.

Marilyn later testified that she was never infornmed of
the extent of the assets in the marital estate, nor was she told
what percentage her share under the settlenment agreenent
consti tuted. When she was asked why she signed the agreenent,
she said, “lI had always done what Doug told nme to.” She al so
testified that she was upset at the neeting with the attorney
both because of the pending dissolution of her nmarriage and
because the parties’ daughter Jame was at that tinme involved in
a bitter custody dispute over her son.

After a failed attenpt at reconciliation, Doug filed a
petition seeking dissolution of marriage on June 1, 2000, and

asked the court to incorporate the settlenent agreenment into the

2 A repurchase agreenent is sinmilar to a certificate of deposit.
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final divorce decree. Marilyn, who by that tine had retained
counsel, argued against incorporation on the ground that the
agreenent had been executed when she was under extreme enotional
di stress.

Hearings were held into the matter of the settlenent
agreenent on April 27, 2001, and May 4, 2001. The DRC found
that both the circunstances surrounding the signing of the
agreenent and its ternms rendered it unconscionable. She filed
her report and recomendation on My 18, 2001. Doug filed
exceptions, but the circuit court accepted the DRC s report in
its entirety in an order entered on Novenber 8, 2001.

A second set of hearings was held to determ ne the
content and disposition of the marital estate. A fundanent al
point of dispute was whether the highly lucrative interest in
Peyton Mning that was acquired by Doug in 1974, constituted a
gift from his brother Gary that could be excluded from the
marital estate pursuant to Kentucky Revised Statutes (KRS)
403.190(2). The DRC found that there was insufficient evidence
to show that Gary intended the share of the mne he transferred
to Doug to be a gift, so she included the proceeds of the sale
of the share in the marital estate. Under the DRC s proposed
di vi si on of t he marital est at e, Marilyn was awar ded
approximately 82% of the cash and Doug 88% of the real estate.

Each recei ved about half of the nmarital estate.



Doug filed exceptions, but the circuit court again
accepted the DRC s report in its entirety. The reports and
DRC s recommendations were incorporated into the decree of
di ssolution that was entered on March 2, 2004. Thi s appeal
fol | oned.

In reviewing the circuit court’s decision, we are
m ndful that, in an action tried without a jury, “[f]indings of
fact shall not be set aside unless clearly erroneous, and due
regard shall be given to the opportunity of the trial court to
judge the credibility of the wtnesses. The findings of a
conmi ssioner, to the extent that the court adopts them shall be

consi dered as the findings of the court.”?

A factual finding is
not clearly erroneous if it is supported by substantial
evidence,* that is, evidence, when taken alone or in light of al

the evidence, which has sufficient probative value to induce
conviction in the mind of a reasonable person.® “Wen review ng
the sufficiency of the evidence, we have often pointed out that

‘[a]ll evidence which favors the prevailing party nust be taken

as true and the reviewing court is not at liberty to determ ne

3 Ky. R of Cv. Proc. (CR 52.01.

4 Owens- Corning Fiberglas Corp. v. Golightly, 976 S.W2d 409, 414 (Ky. 1998).

® Kentucky Racing Commin v. Fuller, 481 S.W2d 298, 308 (Ky. 1972) citing
Bl ankenship v. Lloyd Bl ankenship Coal Co., 463 S.W2d 62 (Ky. 1970).
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credibility or the weight which should be given to the evidence,
t hese being functions reserved to the trier of fact.’'”®
Doug’s first argunment is that the circuit court erred
in setting aside the settlenment agreenent. Al t hough private
settl ement agreenents are encouraged, KRS 403.180 al so provides
that they my be set aside if the court finds them
unconsci onable. The statute provides that:
(1) To pronote amcable settlenent of disputes between
parties to a marriage attendant upon their separation or
the dissolution of their marriage, the parties may enter
into a witten separation agreenent containing provisions
for maintenance of either of them disposition of any
property owned by either of them and custody, support and
visitation of their children.
(2) In a proceeding for dissolution of marriage or for
| egal separation, the terns of the separation agreenent,
except those providing for the custody, support, and
visitation of children, are binding upon the court unless
it finds, after considering the econom c circunstances of
the parties and any other relevant evidence produced by the
parties, on their own notion or on request of the court,

that the separation agreenent is unconscionabl e.

® Gordon v. NKC Hospitals, Inc., 887 S.W2d 360, 363 (Ky. 1994), citing Lew s
v. Bl edsoe Surface Mning Co., 798 S.W2d 459, 461 (Ky. 1990) (citations
omtted).




(3) | f the court finds the separation agreenent
unconscionable, it my request the parties to submt a
revised separation agreenment or may neke orders for the
di sposition of property, support, and naintenance.

The DRC rejected the settlenent agreenent created by
Doug and his attorney on the ground that it was “manifestly
unfair and inequitable.” The DRC also found that Marilyn signed
the agreenent “under the undue influence and overreaching of
[ Doug] . "

Doug argues that the DRC s rejection of the agreenent
was based on the erroneous principle that an agreenent is
unconsci onabl e sinply because it does not apportion the marita
estate equally. He contends that it is “contrary to law to hold
that there has to be an equal distribution of the marital
estate.” In support of this argunent, he cites to several cases
in which Kentucky s appellate courts have upheld settlenent
agreenents that did not evenly divide the marital estates in
question. ’

There is no indication in this case, however, that the
DRC based her decision on the principle that there nust be an
equal division of the marital estate, although she did note

Doug’s testinony that he would receive two-thirds and Marilyn

" See, e.g., Wod v. Wod, 720 S.W2d 934 (Ky. App. 1986); Peterson v.
Peterson, 583 S.W2d 707 (Ky. App. 1979); Russell v. Russell, 878 S.w2d 24

(Ky. App. 1994).




but one-third of the total estate pursuant to the settlenent
agreenent . I ndeed, the DRC denonstrated a full awareness that
an agreenment that does not evenly divide the marital estate is
not per se unconscionable. She acknow edged that under Peterson
V. Pet er son, a settlenent agr eenent cannot be hel d
unconscionabl e solely on the basis that it is a “bad bargain.”?

She thereafter distinguished the Supreme Court’s opinion in

Shraberg v. Shraberg,® which upheld a finding that an agreenent

was unconsci onabl e. She stressed that even the dissenters in
that case, who had favored upholding the agreenent, observed
that: “proof that an agreenent is ‘lopsided” and clearly
detrinental to one party creates a presunption that the
agreement is unconscionable.”'® Utimately, the DRC found that
the settlenent agreenment was not sinply a bad bargain for
Mari | yn, it was “lopsided” by Doug’s own admssion and
detrinental to Marilyn’s best interests. The DRC and the
circuit court nerely relied on the unequal division of assets as
one factor in determ ning that the agreenent was unconsci onabl e.
Doug also contends that wunder Peterson, the party
challenging a settlenent agreenent on appeal should have a

relatively high burden of proof, and that such an agreenent

8 Supra, note 7, 583 S.wW2d at 712.
9 939 S.W2d 330 (Ky. 1997).

0 |d. at 334.



shoul d not be set aside unless there is sone evidence of fraud,
undue influence, overreaching, or evidence of a change of
ci rcunstances since the execution of the original agreenent.

More recently however, the Kentucky Suprene Court has
stressed that fraud, duress and coercion are not necessary
prerequisites to a finding of unconscionability wunder KRS
403. 180. Rather, the trial court nust determ ne whether the
agreenent is manifestly unfair and unreasonable after exam ning
the econom c circunstances of the parties and any other rel evant
evi dence produced by the parties.'® Fraud, undue influence, and
overreaching are identified as entirely separate grounds.®
There was no need for the DRC to make a finding of fraud in
order to invalidate the agreenent. Doug’s argunent that
nondi scl osure of assets does not constitute fraud is therefore
irrel evant.

Next, Doug denies that there was any “overreachi ng” on
his part. Overreaching is defined as “[t]he act or an instance
of taking unfair comrercial advantage of another, [especially]

»n 14

by fraudul ent neans. Doug defines it as “bad faith” or sone

ot her “fundanentally unfair action on [his] part.” Doug insists

11 peterson, supra, note 7, 583 S.wW2d at 712.

Shraberg, supra, note 9, 939 S.W2d at 333.

3 1d. (citation onitted.)

¥ Black’s Law Dictionary 1129 (7'" ed. 1999).
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that he “felt” that the agreenent was fair and provided Marilyn
wth sufficient funds on which to live without being forced to
wor K. He also points out that she had anple tine in which to
renegotiate the terns of the settlenent, or to seek the advice
of counsel. He argues that her real notives in doing nothing
were fear that information that she was having an affair would
be exposed, that she knew the interest in the coal mne was a
gift to Doug from his brother and thus not part of the nmarital
estate, that it would be discovered that she allegedly took
$300, 000.00 from the marital estate, and her know edge that she
had not contributed to the acquisition of marital assets. Doug
argues that the DRC erred in failing to consider these factors.
We di sagr ee.

These alleged notives, nost of which are purely
specul ative, presuppose a famliarity with (and in one case a
prof ound m sunderstanding of) Kentucky dissolution Jlaw on
Marilyn's part for which there is no evidence in the record.
Al though Marilyn may have feared disclosure of her alleged
affair, such a revelation would not have affected the division
of the marital estate. Under Kentucky’'s “no fault” dissolution
policy, KRS 403.190 expressly directs that the court “shal
divide the marital property without regard to marital m sconduct
in just proportions considering all relevant factors[.]” Even

if we assune that Marilyn was notivated to sign the agreenent by
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this msplaced fear, it does not render the agreenent
conscionable. Simlarly, any fear she had that the fact she had
not worked for noney outside the home neant that she was not
entitled to a fair share of the marital estate would have been a
m st aken belief because KRS 403.190(1)(a) specifically directs
the court to consider the “[c]ontribution of each spouse to
acquisition of the marital property, including contribution of a
spouse as honenaker[.]”

As to the assets stemmng fromthe sale of the Peyton
M ni ng Conpany, no evidence was provided by Doug to suggest that
Marilyn was aware of the ternms of KRS 403.190(2) that provide
for the exclusion of gifts fromthe nmarital estate.

As the DRC highlighted in her summary of evidence, the
real cause for concern with this agreenment was Doug’ s unil ateral
determ nation of the anmobunt he felt Mrilyn deserved coupled
with his lack of recognition of her contribution to the marital
estate; the evidence that although Marilyn wote checks and was
aware of some of the assets of the marriage, she was not fully
informed as to the extent of the marital estate (for exanple,
she was not aware of the $200,000.00 Doug had saved and
subsequently lost in the Deer Creek mining investnent); that at
hi s suggestion, Doug was made the beneficiary of the repurchase
agreenent and cosigner on the account created from Marilyn's

share of the estate under the agreenent before it was even
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formally signed; that Marilyn was in a highly enotional state
when the agreenment was signed; that Marilyn never consulted an
attorney and was not represented by counsel at the signing of
t he agreenent. In the light of this substantial evidence that
the ternms of the agreenent were unfair and the conditions under
which it was signed were troubling, the circuit court did not
abuse its discretion in adopting the DRCs report and
recommendat i on rejecting t he settl enent agr eenent as
unconsci onabl e.

Doug’ s second princi pal argunent concerns the division
of the marital estate by the circuit court. Doug clains that
the circuit court erred in including as part of the narital
estate those properties acquired after the signing of the
settlenent agreenent. He cites for support KRS 403.190(2) which
provides that all property is marital property but al so provides
that this presunption can be overcone by showing that the
“[p]roperty [ was] excl uded by wvalid agr eenent of t he

parties[.]"?®

He points out that the property settlenent
agreenent excluded any property fromthe nmarital estate that was
acquired by either party after the signing of the agreenent. He
al ludes specifically to houses built by Doug with his brother

Harold on Doug' s properties after the signing of the agreenent.

He contends that they added approximately $480,000.00 to the

15 KRS 403.190(2) (d).
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value of the estate. He clains that “[t]he evidence clearly
showed that Marilyn did nothing to help build the houses
acquired by Doug after the Agreenent was entered into by the
parties, and it is not equitable to allow Marilyn to share in
Doug’s efforts from his work after signing the agreenent.” He
also points out that if he had died while the settlenent
agreement was still in effect, Mrilyn would not have inherited
t hese assets.

This argunent is specious. The statute provides that
such an exclusion of assets is permtted only if a wvalid
agreenment between the parties exists. The court here properly
found that the agreenent was not valid. Surely the DRC could
not be expected to rule that the agreenent was unconscionable
and therefore invalid, yet thereafter treat it as being valid
for purposes of excluding certain assets from the marital
estate.

Doug’s next claim concerns the share in the Peyton
M ning Conpany transferred to him by his brother Gary. Doug
mai ntains that the DRC inproperly characterized the share and
all traceable assets stemming fromit as marital property. This
was obviously a key determ nation because the proceeds of the
sales of the interest in the m ne exceeded $1.6 nillion.

Property acquired by either spouse subsequent to the

marriage is presuned to be marital property, except for
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certain enunerated types including property acquired by
gift. KRS 403.190(2). The party <claimng property
acquired after the marriage as his/her non-marital property
through the gift exception bears the burden of proof on
t hat issue.!®
A party claimng that property is non-marital by
reason of the gift exception has the burden to prove it by clear
and convincing evidence.?!’ “This Court has said on nunerous
occasions that the donor’s intent is the primary factor in
determ ning whether a transfer of property is a gift.”!® The
donor’s i nt ent nmust be characterized by *“disinterested
generosity.”1®
Doug maintains that the partnership share in the
mning conmpany was a gift because it was not contingent on
anything nor was he expected to do anything in return for the
share. He also disputes the DRCs finding that there was
insufficient value established for the interest in the mne.

At the hearing, Doug’s brother Gary was reluctant to

di scuss the partnership interest in the mne, and initially even

' Hunter v. Hunter, 127 S.W3d 656, 660 (Ky.App. 2003), citing Travis v.
Travis, 59 S.W3d 904, 912 (Ky. 2001); Adams v. Adanms, 565 S.W2d 169 (Ky.

App. 1978).

17 Sexton v. Sexton, 125 S.W3d 258, 267, n. 31 (Ky. 2004) citing Browning v.
Browni ng, 551 S.W2d 823, 825 (Ky. App. 1977).

18 Underwood v. Underwood, 836 S.W2d 439, 442 (Ky.App. 1992) (citations
omtted).

9 |d. at 443.
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refused to disclose why he transferred it to Doug. He
eventually testified that when he gave Doug the interest, he
expected Doug to “pull half the |oad.” He al so expl ai ned that
at the time of the transfer, he had just lost a foreman, and
that Doug had recently conpleted the training to be a mning
f oreman. He also testified that Doug is a good nechanic and
t hat he gave the share to Doug because he trusts him

Doug attenpts to distinguish these facts from the

situation in Underwood v. Underwood, where a father gave his son

an interest in an insurance conpany contingent upon the son
enpl oying the father.?® In Underwood, we held that this el enent
of contingency neant that the transfer was not a gift. Doug
points out that the transfer of the partnership interest from
Gary was not contingent on anyt hing.

This factor (whether the transfer is contingent on
some action by the recipient) is not dispositive. Furt her nore,
Gary’'s testinony indicated that Doug was given the share based
on the expectation that he had the skills and the work ethic to
make the venture a success from which both brothers could
profit. These facts, coupled with the fact that Gary did not
file gift tax returns, support the finding that Gary' s intent

was not characterized by disinterested generosity.
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Doug also takes exception to a portion of decree
stating that it appeared from the testinony that Doug was
working at a reduced rate so that he could share in the profits
of the business as a partner. Doug points out that the
partnership paid him a generous weekly salary, his incone taxes,
health insurance and expenses. The evidence showed, however,
that he worked extrenely |long hours at the mne, and Doug notes
in his appellate brief that he worked very hard throughout the
marriage, “anywhere from 12 to 16 hours a day.” He was able to
save at |east $200,000.00 by 1981 that he subsequently lost in
anot her mning venture. The circuit court did not clearly err
therefore when it concluded that Doug was given the share
precisely because he would work harder than a conventiona
enpl oyee and thereby increase the val ue of the partnership.

Finally, we agree with the DRC that even if the share
in the mning conpany was a gift, insufficient evidence was
provided to establish the value of his non-marital interest.
Doug di sagrees, arguing that a 1999 tax return shows that the
basis value of the mine in 1974 was $403, 390. 00. The return
also indicates that the property was sold for $1 mllion with a
resulting capital gain of $596,010. 00. No evidence was offered
to show how Doug arrived at the basis entered on his tax
returns. Gary was unable to provide even an approxi mate figure

for the value of the mne at the tine he allegedly gave it to
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Doug. The court did not err when it rejected the basis anpunt
shown on inconme tax returns for capital gains purposes, wthout
any further evidence or explanation, as insufficient to
establish the value of the asset. W agree with the court that
Doug failed to neet his evidentiary burden of establishing the
val ue of the property.

After strenuously arguing that the court erred in
setting aside the settlenent agreenent because it did not divide
the marital estate in equal portions, Doug next proceeds to
attack the court’s division of marital property on the sane
ground. KRS 403.190(1) does not require the court to divide the
marital property equally (as Doug earlier pointed out in defense
of the settlenent agreenent), but in “just proportions” wthout
regard to marital msconduct and in light of the follow ng
factors: each spouse’s contribution to the acquisition of the
marital assets, including honenmaking duties; the value of each
spouse’s non-nmarital property; the duration of the marriage and
the economic circunstances of each spouse at the tinme of
di stribution.?

Doug mmintains the court abused its discretion in
approving a division of the marital estate that essentially gave
Doug approximately 18% of the cash (bank accounts and

certificates of deposit totaling approximately $300,000.00) and

21 KRS 430.190(1)(a)-(d); Polley v. Allen, 132 S.W3d 223, 229-30 (Ky.App.
2004) .
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88% of the real property (valued by the court at approximtely
$854, 000. 00). Marilyn received 82% of the cash (bank accounts
and certificate of deposit totaling approximately $1 million)
and 12% of the real ©property (valued by the court at
approxi mately $120, 000. 00).

Doug maintains that this division (a total of $1.167
mllion for Doug and $1.135 mllion for Marilyn) was unjust
because he worked |ong hours throughout the marriage whereas
Marilyn only worked outside the hone for a few years w thout pay
and therefore nmade no nonetary contribution to the marital
est at e. This argunent overlooks the fact that the statute
specifically directs the court to consider the contribution of a
spouse as honenaker. Doug testified that Marilyn did not wash
the windows of their honme, and his daughter from a prior
marriage testified that Marilyn was not a good housekeeper.
Undi sputed evidence was also offered, however, that Marilyn did

cook, clean the famly honme, do the laundry and yard work, and

| ook after Jame. Evi dence also showed that Marilyn led a
frugal lifestyle that included buying her clothes second hand
from St. Vincent de Paul. The DRC concluded that Marilyn's

efforts supported Doug and enabled him to work the long hours
that led to the accretion of nonetary assets throughout the
almost thirty years of the narriage. The court did not abuse

its discretion in adopting this division of the nmarital estate.
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Doug further argues that the division of narital
property was unfair because he received the bulk of the real
property whereas Marilyn received primarily cash. Under this
di vision, he contends that he will have to abandon his hope of
retirement and continue working to survive, or sell out at a
tremendous | 0ss, considering expenses such as realtors’
conmm ssions and capital gains taxes. We acknow edge that the
potential costs of selling the real property could dimnish
Doug’s share of the marital estate considerably. Nevert hel ess,
the court’s rejection of this objection is based on substanti al
evi dence. The court observed that:

[Doug] fails to address the issue that several famly
menbers are wusing different properties at no charge.
Certainly, he is welconme to use his property as he w shes,
but said assets are capable of producing incone well above
what the cash assets could produce. This Court also finds
that the petitioner is in a better position to nanage said
properties to his benefit, and is capable of working
outside the hone, whereas the respondent is untrained and
has been out of the workforce for a significant anount of
time in order to manage the househol d. Therefore, it is
appropriate to award the respondent the assets that are

nore readily available for use and this Court finds that

-20-



t he conm ssioner’s recommendati ons concerning the sane were
reasonabl e.
The court did not abuse its discretion when it determ ned that
t he i ncome- produci ng pot enti al and t he pot enti al for
appreci ati on outwei ghed ot her concerns.

Doug next argues that brother Harold s house, valued
at $57, 750.00, should have been excluded fromthe nmarital estate
or classified as a nmarital debt. Doug testified that he gave the
house to Harold as a form of paynent for work Harold had done
for him The record shows, however, that the house is still in
Doug’ s nane. It was never deeded to Harold apparently because
Harol d had credit and tax problens. W agree with the DRC that
the evidence, consisting only of Doug's testinony and sone
cal cul ations of debts between the brothers, is not sufficient to
establish that Harold has an ownership interest in the
resi dence.

Doug’s final argunent concerns Marilyn’s alleged
di ssipation of the marital estate. D ssipation has been defined
as “spending funds for a non-nmarital purpose . . . during a
period when there is a separation or dissolution inpending, and

where there is a clear showing of intent to deprive one’s
spouse of his or her share of the narital property.”?? Doug

clains that Marilyn systematically w thdrew at |east $300, 000. 00

22 Robinette v. Robinette, 736 S.W2d 351, 354 (Ky.App. 1987)(citations
omtted).
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from the couple’s joint accounts beginning in 1990. There is
i nsufficient evidence, however, to support his allegation that a
separation or dissolution was inpending when these wthdrawals
began, nor does he offer any evidence that the nobney was spent
for non-marital purposes. Doug argues that the funds were
expended in anticipation of the dissolution because the
wi thdrawal s coincided with the tine that Marilyn started worKking
|l ong hours at her nother’s restaurant and began taking extended
hor seback rides; however, Doug hinself had worked |ong hours for
years but there was no suggestion that this was evidence that
the marriage was about to be dissolved. In fact, the alleged
di ssipation occurred over a period of approximtely ten years.
It does not seem excessive for an individual in a marriage with
assets totaling $2.2 million to spend $30, 000. 00 per year.

The DRC al so alluded to the fact that Doug hinself had
spent | arge suns of noney on race cars, that he had buried |arge
sunms of cash, and had lost in excess of $200,000.00 on the Deer
Creek M ning Conpany. Doug hinself acknow edged that Marilyn
had little, if any, know edge of his involvement wth the Deer
Creek M ning Conpany or of the amounts of noney invested and
lost in that venture. The DRC recommended, and the circuit
court agreed, that neither party should be <charged wth
di ssipation of marital assets. This was not an abuse of

di scretion.
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Doug al so argues that three houses with a total value
of $231,000.00 that are currently inhabited by Jame and by
Doug’s two adult children from a previous marriage should not
have been included in the nmarital estate. He argues that he and
Marilyn intended to provide hones for the children. We agree
with the DRC that clear and convincing evidence was not adduced
to prove that the houses were gifts to the children. The houses
were never deeded to the children nor formally transferred to
the children. The court did not therefore err in including
these properties in the marital estate.

The circuit court neither erred when it adopted the
DRC's reports containing findings of facts supported by
substantial evidence nor did it abuse its discretion when it
divided the rmarital estate as recommended by the DRC
Therefore, we affirm the decree dissolving the marriage between

James Dougl as Peyton and Marilyn E. Peyton.

ALL CONCUR.
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