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BEFORE: BARBER AND JOHNSON, JUDGES; AND HUDDLESTON, SENI OR
JUDGE. !

BARBER, JUDGE: Appell ant Noah Anmburgey appeals a ruling of the
Floyd Crcuit Court denying his notion to enforce terns of the
parties’ decree of dissolution. W affirmthe trial court’s

rulings.

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



Noah cl ai ns that Appell ee Vanessa Mae Sl one Amburgey
i nduced himinto signing a “Wiver and Agreenent” on June 7,
2002. The terns of the docunent gave Vanessa the very limted
equity in the marital residence, the household furnishings, one
vehicle, half of Noah’s Social Security back pay award, and al
her personal bel ongings. Noah was relieved of the substantia
debt remmining on the residence and was granted his persona
property and one vehicle. The Wiiver and Agreenent states at
paragraph 10, “the parties agree and acknow edge that they nake
no clains to any property or itens in the other’s possession and
state that each has in his or her possession those itens
bel onging to them” The Agreenent was signed and filed by the
parties.

A Petition for D ssolution was filed on June 10, 2002.
A Decree of Dissolution was entered on June 21, 2002. The
Decree of Dissolution adopted the terns of the Agreenent signed
by the parties on June 7, 2002 which stated that the parties
al ready had their own property in their possession and that no
further issues remained to be resol ved.

Noah filed a tinely notion seeking to nullify the
wai ver and agreenent, and to anend, alter or vacate the decree
of dissolution. The notion was made on the grounds that he was
functionally illiterate and did not understand the true nature

of the waiver and agreenent at the time he signed the docunent.
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Vanessa asserts that Noah is able to read. A hearing was held
on the notion. Both parties were represented by counsel during
the hearing. At the hearing, counsel for Vanessa inforned the
court that he had “sat them [Noah and Vanessa] down and
explained it [the property settlenent agreenent] to them ”
Counsel stated that at no time had Noah informed himthat he
couldn’t read. The uncontroverted testinony shows that the
parti es appeared to be reading the docunment while at the
attorney’s office. The parties agree that Noah and Vanessa

di scussed the docunent while at the attorney’s office after they
had reviewed it.

Noah contended that Vanessa' s attorney had not
expl ai ned the docunent to him and that he did not understand
what he was agreeing to at the tine he signed the agreenent.
Noah clainms that for this reason, the docunent should be set
asi de.

Counsel for Noah al so argued that his client had not
recei ved the personal property he was entitled to under the
terns of the agreement, which consisted of a third autonobile
and nunerous tools. Vanessa testified that at the tine the
Petition for Dissolution was filed, Noah had already taken the
tools fromthe hone. Vanessa stated that no further persona
property belonging to Noah was in her possession. Wth regard

to the third autonobile which Noah was cl ai ni ng Vanessa st at ed
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that the car was junk, that she had bought it for $400 and that
she had sold it for $1000. The court entered an Order in
January 2003 stating:

The Court finds the agreenent of the parties

to be fair and equitable and entered into by

both with full understanding. This is a

final and appeal abl e order.

No appeal was taken by either party and no tinely
nmotion to reconsider or set aside the order was filed. It is

fairly settled that where a property settlenent is not

mani festly unjust, the court should affirmit. MMrry v.

MeMurry, 957 S.W2d 731, 733 (Ky.App. 1997).

In April 2003 Vanessa filed a notion to conpel Noah to
pay her half of his Social Security back pay in accordance with
the Agreenment. Noah requested that the court offset that sum by
the profit Vanessa earned selling the third vehicle. He clained
ownership of that autonobile. Noah asserted that Vanessa had
converted the vehicle, which he clainmed was worth approxi mately
$8, 000, and had retained the noney fromthe sale. Vanessa
stated that the vehicle was purchased for $400, that she paid
for it, and that she sold it for $1000. Noah al so asserted that
Vanessa had failed to return other itens of his persona
property. No itens were listed with specificity and the court
did not rule on Noah’s assertions. The court denied Noah's

request for an offset and ruled that Noah was required to



provi de Vanessa with half of his back pay. Noah contends that
at that tinme, he had not yet received the Social Security award
and therefore, could not provide Vanessa with her share of the
funds. No appeal or notion to reconsider was filed with regard
to the court’s order.

I n August 2003 Vanessa filed a notion to hold Noah in
contenpt for failing to pay her half of the back pay award.
Noah asserted that he had not received the back pay at that tine
and permtted the court and counsel for Vanessa access to his
social security attorney so that the parties could determ ne
when the back pay arrived. During the hearing, Noah asked the
court to be heard by a jury on his allegations that Vanessa had
not given himhalf the “stuff” in the house. The court declined
to hear that issue as the parties were before the court only on
the notion for contenpt. It is clear that the court may not
address outside issues in a hearing on a specific notion.

d adi sh v. dadish, 741 S.W2d 658, 661 (Ky.App. 1987). The

court issued an order permtting Vanessa access to Noah's Soci al
Security attorney so that she could obtain her share of the
funds when they becane avail able. Noah does not appeal the
right of Vanessa to one half of the funds. He also did not
appeal the court’s refusal to address the property settl enent

i ssues in the hearing.



In October 2003 Noah filed a notion to restore his
personal property, asking for return of all property still in
Vanessa' s possession, and conpensation for any property sold by
Vanessa. The notion contended that Vanessa had never permtted
Noah to get his personal belongings fromthe hone in which the
parties fornerly resided. A list of tools allegedly still in
Vanessa' s possession was attached to the notion. Such a |ist
had never previously been filed. During the hearing the court
held that the final and appeal abl e order had been issued | ong
before, and that no further notions would be entertai ned. The
court held that, with the exception of the social security
i ssue, the case was over. The ruling stated that “it is ORDERED
that this matter is final except for the issue of paynent by the
Respondent to the Petitioner of one-half of Respondent’s Soci al
Security back pay when received.”

Noah contends that there is a fifteen year statute of
limtations for enforcenent of a judgnent, decree or witten
contract. He alleges that Vanessa has failed to give himhis
personal property that was in the home at the tinme of the
di ssolution. He clains that the court has power to enforce the
terns of the divorce decree. The record shows that Vanessa
repeatedly refuted Noah’s assertion that any personal property
bel onging to himremained in the hone after dissolution of the

marriage. The record al so contains evidence indicating that the
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third autonobil e Noah clains was purchased by Vanessa, and that
she sol d that autonobile after the dissolution.
A settlenment of property rights is to be finalized as

much as possible at the date of divorce. Light v. Light, 599

S.W2d 476, 479 (Ky.App. 1980). A settlenent agreenent should
be reopened only in light of the nbst unusual circunstances.

Cawood v. Cawood, 698 S.W2d 823, 826 (Ky. 1985). Repeated

heari ngs before the trial court contained testinony show ng that
the property was divided at the tinme of the dissolution. The
property settlenment agreenent executed and filed by the parties
stated that the parties each had in their own possession any
personal property at the tine the agreenment was executed. At
the tinme Noah finally filed his notion requesting certain itens
of personal property, the divorce had been final for over a
year. Based on the earlier evidence that the property had
previ ously been divided, the court declined to allow Noah to
reopen the issue. A trial court’s ruling in a dissolution
matter is reviewed under the clearly erroneous standard of

review. Hunter v. Hunter, 127 S.W3d 656, 660 (Ky.App. 2003).

As Noah failed to showthat the trial court’s ruling was clearly
erroneous, we affirm

ALL CONCUR
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