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GUI DUG.l, JUDGE: Paul Ebertshauser appeals the final judgnent
and sentence of inprisonnment entered by the Bullitt Crcuit

Court on Novenber 21, 2003. The judgnent reflected a jury
verdi ct which found Ebertshauser guilty of first-degree sexua
abuse, a class D felony in violation of KRS 510.110, and i nposed
a one (1) year sentence. Ebertshauser raises three (3) issues

on appeal. W affirm



Ebert shauser was indicted on Decenmber 21, 1999, on the
charge of first-degree sexual abuse. The indictnment charged the
f ol | ow ng:

That on or about the 18'" day of Apri

1999, in Bullitt County, Kentucky,

[ Ebertshauser] commtted the offense of

Sexual Abuse in the First Degree by engagi ng

in sexual contact with J.P. a mnor |ess

than 12 years of age.

The underlying facts supporting the indictnent revea
the foll om ng sequence of events. Ebertshauser and his w fe,
Dana, were babysitting J.P. on April 17, 1999, while J.P.’s
not her attended “Thunder over Louisville.” Dana is J.P.’s half-
sister’s grandnother. The Ebertshausers have babysat the
children in the past, but J.P. had never stayed overnight unless
her nother or another adult had stayed with her. During the
day, the Ebertshausers and the children attended a party at a
nei ghbor’ s hone. Al coholic beverages were consuned by the
various adults in attendance. After the party ended, the
Ebert shausers and the children returned hone. On this night,
J.P. was to sleep on the floor in the sane bedroom as the
Ebertshausers. J.P. testified that sonetine during the night
she awoke in bed with the Ebertshausers and that Pau
Ebert shauser was fondling her genitals and then digitally

penetrated her vagina. After this occurred, Ebertshauser |eft

the bed and entered the bathroom J.P. then left the bed and



fell back asleep on the floor. J.P. did not report this
i ncident until July 31, 1999, when she told her nother.

The case was originally brought to trial on January
15, 2002, but that trial ended in a mstrial after J.P. had
already testified. Eventually, the case was retried on Cctober
7, 2003. This trial ended in a jury verdict finding
Ebertshauser guilty of first-degree sexual abuse and sentencing
himto one year. Following a pre-sentencing investigation and a
heari ng on whether or not Ebertshauser was eligible for
probation in |light of KRS 532.045, the Bullitt G rcuit Court
entered judgnent inposing the one year sentence and fi nding
Ebert shauser was not eligible for probation. Ebertshauser was
rel eased on an appeal bond and this appeal foll owed.

On appeal , Ebertshauser clainms his conviction and
sent ence shoul d be reversed based upon three trial errors.
First, he contends the trial court erred by denying his notion
for a directed verdict at the conpletion of the Conmmonwealth's
case because the Commonweal th had failed to prove venue.
Rel ated to this issue is Ebertshauser’s claimthat the tri al
court erred by permtting the Comonweal th to reopen its case
and present evidence of proper venue. Next, Ebertshauser clains
the trial court erred by refusing to permt himto use testinony
fromthe first trial to show inconsistencies in J.P.’s testinony

at the second trial. Finally, Ebertshauser argues that the

-3-



trial court erred inits interpretation of KRS 532.045 in
denyi ng hi m probati on because the court found he was in a
position of authority when the sexual abuse occurred. We wl]l
address each issue in the order presented in the parties’
briefs.

We first address Ebertshauser’s claimthat the trial
court erred by permtting the Commopnweal th to reopen its case
and present proof that the crinme occurred in Bullitt County,
Kentucky. During the trial, the Commonweal th established only
that the all eged abuse occurred at Ebertshauser’s residence
| ocated at 165 Mocki ngbird Lane. Ebertshauser requested a
directed verdict and specifically argued that the Comobnweal th
failed to establish proper venue. After discussing the issue
for several mnutes, the court nmade the follow ng statenent:

THE COURT: Well, M. Ferguson [the

Assi st ant Conmonweal th Attorney], the Court

di sagrees that it is not the burden of the

Commonweal th to show that the alleged crine

took place in the county where the

i ndi ctment was returned, that being Bullitt

County.

The Court made a note at the tinme that

t he Commonweal th presented its evidence that

t here had been no show ng that the offense

took place in Bullitt County.

On the other hand, in Rounds v.

Commonweal th, [Ky., 139 S.W2d 736 (1940)],

it is stated that it only takes slight

evi dence, either direct or circunstantial,

to sustain the venue since that does not
affect the issue of guilt or innocence. So
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the question is whether or not there was
sufficient slight circunstantial evidence to
show that venue was in Bullitt County.

The parties made additional arguments and the court added:

THE COURT: | don't believe, M.
Farris [Ebertshauser’s attorney], that this
Court should grant a Directed Verdict on
t hat issue.

What | amgoing to do, | amgoing to
all ow the Commonweal th an opportunity to re-
open its case to establish the venue.

So |l will withhold a ruling on that
Motion and see if the Commonweal th wants to
do that. |If they don’t, then | may change
ny mnd.

To which the Comonweal t h responded:

THE COVIVONVEALTH: Yes, sir. W wll
re- open our case.

The Commonweal t h, over Ebertshauser’s objection, recalled
Detective Rick Melton of the Kentucky State Police who testified
t hat the sexual abuse occurred at 165 Mockingbird Lane which is
in the city of Shepherdsville, and in Bullitt County.

There can be no dispute that the burden to prove
proper venue rests on the Commonweal th. KRS 452.510 provides as
foll ows:

452.510 Crimnal prosecutions

Unl ess ot herw se provided by | aw, the venue

of crimnal prosecutions and penal actions

is in the county or city in which the
of fense was conmitt ed.



In Commonweal th v. Cheeks, 698 S.W2d 832 (Ky. 1985), the

Suprene Court of Kentucky explai ned the reason why proper venue
is so inportant when it stated:

The circuit courts of this state are never

W thout “jurisdiction” to preside over the
prosecution of offenses commtted in

Kent ucky; rather, KRS 452.510 stipul ates
that “venue” is inproper in the circuit
court of a county other than that in which
the of fense has been conmtted. The purpose
of mandating the prosecution of a case in
the county in which the offense has been
commtted is to insure that the defendant is
tried by an inpartial jury fromthe vicinity
in which the of fense has been comm tted.

The Constitution of Kentucky, Section 11
reads in part:

“...and in prosecutions by

i ndi ctment or information, he
shall have a speedy public trial
by an inpartial jury of the
vicinage... .”

According to Ballatine, vicinage is
“the area surrounding a particul ar pl ace,
specifically the place where the cause of
action is alleged to have arisen or where a
crime is alleged to have been commtted.”
Prosecution in the county in which the
of fense has been comm tted al so insures that
W t nesses and evidence are nore readily
avai l abl e to both the prosecutor and the
defendant. “Venue” then is nerely a
statutory prescription that the prosecution
be in the county in which the offense has
been commtted and that the prosecution is
in a court which has “jurisdiction” to
presi de over the case, i.e. the circuit
court of that county. The statutory
prescription also requires proof by the
prosecutor that the offense did in fact
occur in the county in which the case is
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bei ng prosecuted. It has generally been
held in this state that it is not necessary
to show direct evidence that the crine
occurred in the county of its prosecution,
but the fact may be inferred from evi dence
and circunstances which would allow the jury
to infer where the crine was commtted. See
Glley v. Commonweal th, 280 Ky. 306, 133
S.W2d 67 (1939); Rounds v. Commobnweal t h,
282 Ky. 657, 139 S.W2d 736 (1940); Vinson
v. Commonweal th, Ky., 248 S.W2d 430 (1952);
Byrd v. Commonweal th, Ky., 283 S.W2d 191
(1955); Wosley v. Commonweal th, Ky., 293
S.W2d 625 (1956).

ld. at 835.
In the case before us, the trial court acknow edged
that the Commonweal th had not presented sufficient proof of

venue at the tinme Ebertshauser made his notion for a directed

verdict. But the court, sua sponte, permtted the Commonweal th

to re-open its case to establish this essential el enment of
proof.! Upon re-opening, venue was established. Thus, the issue
is not whether the ruling on the notion for directed verdict was
proper but rather did the trial court err in permtting the
Commonweal th to re-open its case. Ebertshauser argues that the
trial court abused its discretion when it allowed the
Commonweal th to re-open its case and establish venue. But in

t he next sentence, he concedes that it is wthin the sound

di scretion of the court to permt the case to be re-opened for

further testinony, citing Scheben v. George W edenmann Brew ng

! Transcript of Testinony Volune |1, page 12 fromjury trial on August 8,
2003. “The Court: What | amgoing to do, | amgoing to allow the
Conmonweal th an opportunity to re-open its case to establish the venue.
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Co., 170 SSW 948 (Ky. 1914). He also cites to Martin v.

Commonweal th, 141 S. W54 (Ky. 1911), for the proposition that

the court’s discretion is to be exercised wsely under the facts
of each particular case, and for the purpose of pronoting
justice. The Commonweal th notes that Ebertshauser fails to cite
to any authority that would prohibit such a re-opening in a
crimnal prosecution and this Court has not found any inits
research of the issue. Instead, there are many cases that have
permtted re-opening to allow such to insure that substantia

justice is done. See Mntgonery v. Commonweal th, 262 S.W2d 475

(Ky. 1953); Bowran v. Commonweal th, 438 S.W2d 488 (Ky. 1968);

Shaw v. Commonweal th, 497 S.W2d 706 (Ky. 1973); Hays v.

Commonweal th, 625 S.W2d 575 (Ky. 1981). Wile it is obviously

the better practice for the Cormonwealth to present proof of al
essential elements in its case in chief prior to “resting”, we
believe the trial court did not abuse its discretion in allow ng
the Commonwealth to re-open its case to present evidence of
proper venue.

Ebertshauser’s second claimof error is his contention
that the circuit court erred in refusing to admt in this trial
prior inconsistent statements made by J.P. He contends that two
statenments made by J.P. in this trial regardi ng how her
underwear got pulled down and testinony that Ebertshauser told

her several tinmes that she would be sleeping in his bedroom were
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inconsistent with testinmony fromthe first trial. He contends

these statenents are covered by KRE 801A(a)(1l) which states:

(a)

(1)

Prior statenents of wi tnesses. A
statenent is not excluded by the
hearsay rul e, even though the decl arant
is available as a witness, if the
declarant testifies at the trial or
hearing and i s exam ned concerning the
statement, with a foundation laid as
requi red by KRE 613, and the statenent
is:

| nconsi stent with the declarant’s
t esti nony;

KRE 613(a), regarding statenments of w tnesses, states:

The Commonweal th counters by stating that Ebertshauser

did in fact get the first

Exam ni ng Wi t ness concerni ng prior
statenment. Before other evidence can
be offered of the w tness havi ng nade
at another tinme a different statenent,
he nmust be inquired of concerning it,
with the circunstances of tinme, place,
and persons present, as correctly as

t he exam ning party can present them
and, if it bein witing, it nmust be
shown to the witness, with opportunity
to explain it. The court nmay all ow
such evidence to be introduced when it
is inmpossible to conply with this rule
because of the absence at the trial or
heari ng of the w tness sought to be
contradi cted, and when the court finds
that the inpeaching party has acted in
good faith.

and that he failed to conply with KRE 613(a) as to the second

statement. And the Commonweal th adds that when given an

opportunity to conply, Ebertshauser |et the statenent drop and
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resunmed questioning J.P. on other aspects of her allegations.
Thus, the Commonweal th argues that there was no error and if
there was, it was not preserved. The transcript of testinony
heard at the second trial reveals the foll owi ng exchanges
bet ween the parties and J. P.

DI RECT EXAM NATI ON BY THE COMMONWEALTH:

Q How did you know where to go to sl eep
that night?

A Because Paul told ne where | was goi ng
to sl eep.

Q When did he do that?

A Three to four tinmes earlier that day.
Q Tell us about that, [J.P.].

A Whenever | got there - - a little bit
after | got there Paul told nme that | was
going to be sleeping in his roomw th him
and Dana, and Marissa. And then he told ne
again at Penny and John’s and then he told
me right before | went to bed.

Q Did you say anything to hi mwhen he
said that you would be sleeping in their
bedr oonf

A No.

Q Did you ask about what bed you woul d be
sl eepi ng on?

A No.

Q When it came tine to go to bed, you
said you followed hi mupstairs?

A. Yes.
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Q What did you do?

A Me and Dana got sone covers and laid
them on the floor beside the playpen where
Mari ssa was sleeping. And | laid down on

the covers and covered up and went to sl eep.
Q You | aid down and went to sleep?

Yes.

Did you sl eep the whol e night through?
No.

What happened?

> O >» O >

I woke up with the Defendant and his
wife' s bed and | was between them | ayi ng on
my right side. And his wife was in front of
me and he was behind nme, and he had his hand
between ny legs wth his finger in ny

vagi na.

Q Do you renenber what you were wearing
when you went to sleep that night?

A. Yes, sir.
Q What was that?

A I was wearing a nightgown and
under wear .

Q When you woke up in the bed were you
still wearing the nightgown and underwear?

A | was wearing a nightgown but ny
underwear were pulled down.

Q Did you pull your underwear down?
A No.

Q How did it get down?

A

| guess the Defendant pulled them down.
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Q Were you aware of himdoing that?

A No.

Q Did you ever try to pull your underwear
up?

A Yes.

Q Can you tell e about that?

A | tried to pull ny underwear up and he
pul | ed them back down.

Q Was that before or after he had put his
finger in your vagi na?

A. After.

CROSS EXAM NATI ON BY MS. RAKES:
(CONTI NUI NG [ Another Attorney Representing
Ebert shauser|]

Q [J.P.], you do recall testifying in
January of 2002. Correct?

A Yes.
Q Okay. Wen you testified in January,

you never testified that after Paul pulled
down your panties you pulled them back up

and then he pulled them back down. |s that
correct?
A Yes.
Q Is it correct that you didn't testify

t he sanme way back in January. Right?
A Yes.
Q Okay. So that’'s sonething new today?

A. Yes.
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Q kay. And you never testified in
January of 2002 that during the day of Apri
17'", 1999, Paul, on three or four occasions,
tal ked about you spending the night in their
bedr oom

THE COMMONVEALTH: |’ msorry, Your Honor.
May we approach?

( BENCH CONFERENCE — NOT TRANSCRI BED)

Fol I owi ng the bench conference, Ebertshauser did not
ask any nore questions relating to conversations as to where
J.P. was going to sleep that night. Ebertshauser argued that
the court denied himthe right to show inconsistencies in J.P.’s
testinmony fromher previous testinony in the first trial. The
Commonweal th argued that this was not an inconsistency but
rat her an om ssion because she had not testified about this at
the first trial. Both parties concede that a trial court’s
ruling on adm ssibility of evidence is within the sound
di scretion of the trial judge and are revi ewed under the abuse

of discretion standard. Sinpson v. Commonweal th, 889 S.W2d 781

(Ky. 1994). See also, U.S. v. Strother, 49 F.3d 869 (2" Gircui't

1995). As to the first statenment, we agree with the
Commonweal th that Ebertshauser effectively presented the

i nconsistency of J.P.’s testinony fromthe first trial to the
second. As to the second contested statenent dealing with

al | eged statenments made by Ebertshauser as to where J.P. woul d

sl eep that night, both parties cite to U S. v. Mserve, 271 F. 3d
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314 (1st Circuit, 2001). In Meserve, the defendant clai ned that
the court erred by not allowing himto cross-exam ne a W tness
concerning a discrepancy between her trial testinony and her
grand jury testinony. Simlar to this case the issue was the

W tness’s om ssion of certain testinony before the grand jury
but included in her trial testinony. The Meserve Court held:

Pursuant to the Federal Rules of
Evi dence, a witness's credibility may be
i npeached by asking hi mabout prior
i nconsi stent statements. Fed.R Evid.
613(a); United States v. Hudson, 970 F.2d
948, 953-54 (1°' Cir.1992). The rule applies
“when two statenents, one nade at trial and
one made previously, are irreconcil ably at
odds.” United States v. Wnchenbach, 197
F.3d 548, 558 (1%" Cir.1999). Prior
statements such as the grand jury testinony
at issue here, that omt details included in
a wtness’'s trial testinony are inconsistent
if it would have been “natural” for the
wtness to include the details in the
earlier statenent. United States v. Stock,
948 F.2d 1299, 1301 (D.C. Cir.1991) (citing
Jenkins v. Anderson, 447 U.S. 231, 239, 100
S.C. 2124, 65 L.Ed.2d 86 (1980)). This
test is an elastic one, because the
“natural ness” of a wtness’'s decision not to
include certain information in an earlier
statement may depend on the “nuances of the
prior statenment’s context, as well as [the
W tness’s] own loquacity.” 1d.

District courts have broad discretion
concerni ng whether two statenents are in
fact inconsistent, and thus whether the
wi tness nmay be inpeached by the prior
statement. Udenba v. N coli, 237 F.3d 8, 18
(1" Cir.2001) (citing United States v.

Agaj ani an, 852 F.2d 56, 58 (2"Y Gir.1988);
United States v. Jones, 808 F.2d 561, 568
(7'" Cir.1986)). Nevertheless, under certain
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circunstances, a district court’s refusal to
permt a witness to be questioned about a
prior inconsistent statenent may constitute
reversible error. See, e.g., Stock, 948
F.2d at 1301 (citing United States v.
Standard G| Co., 316 F.2d 884, 891-92 (7'"
Cir. 1963); United States v. Ayotte, 741
F.2d 865, 870-71 (6'" Gir.1984)).

Here, however, the district court did
not abuse its w de discretion by refusing to
al | ow Meserve to cross-exam ne G ant
regardi ng the om ssion fromher grand jury
testinony of certain details about which she
testified at trial. Before the grand jury,
G ant was not asked whet her she renenbered
anyone comng into the Chez Paris on the
ni ght of the crinme nor whether she saw any
of the victins of the crine at any point.

Al t hough Meserve argues that questions about
whet her Meserve recogni zed any of the
workers at the Ferris Market and about G ant
and Meserve’'s activities after they went to
the Chez Paris should have pronpted Gant to
mention that she saw Craig at the Chez Paris
t hat ni ght, such nuances are peripheral and
not directly inconsistent. Thus the
district court did not abuse its discretion
by refusing to allow G ant to be questioned
about her prior omssion. The right to
confrontation through cross-exam nation is
not unlimted. A district court has “w de
|atitude ...to inpose reasonable limts on ...
cross-exan nati on based on concerns about
interrogation that is repetitive or only
marginally relevant.” Van Arsdall, 475 U S
at 679, 106 S.Ct. 1431. The district court
appropriately exercised its authority under
t he circunstances of this case.

Id. at 271 F.3d at 320-21.
W believe, based upon the reasoning set forth above,
that the circuit court in this case did not abuse its discretion

by refusing to all ow Ebertshauser to attenpt to inpeach J.P.’s
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testinmony by using a prior omssion. 1In this case, J.P. was

ei ght years old when the crine allegedly occurred and only

el even at the tinme of the first trial. W do not believe her
failure to include a statenent about a fact that she was not
directly asked can be used to inpeach her credibility. [In Noel

v. Commonweal th, 76 S.W3d 923, 930-31 (Ky. 2002), the Suprene

Court of Kentucky held the age of the witness/victimis a factor
in this determ nation when it stated:

Appel | ant asserts that the rule should be
further relaxed in this case because of
C.M’s tender years and the all eged
difficulty in cross-exam ning her. W note
that, although the opinion in Drumm[v.
Commonweal th, 783 S.W2d 380 (Ky. 1993)],
did not state the age of the witness/victim
at the time of his testinony, it did state
that he was six years old at the tinme the
sexual offense was perpetrated agai nst him
Id. at 380. And while it is sonetines
difficult to elicit desired responses during
cross-exam nation of a child of tender
years, the fact remains that, here, the
guestion was never asked. Thus, the trial
judge correctly adnoni shed the jury to

di sregard the inpeachnent evidence elicited
from Steve Ethington

Finally, we should also note that had we believed
(which we do not) that the trial court erred in this matter, we
woul d find that any error was harm ess. Ebertshauser was
permtted to aggressively cross-exanmne J.P. and to attack both
her credibility and notives. He also testified and had

W tnesses testify on his behalf who questioned J.P.’s testinony,
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her menory as to details, her credibility and her notives. In
reviewi ng the transcripts of the entire trial, the court’s
refusal to allow J.P. to answer this one specific question had
no i npact on the outconme of the jury trial.

The last issue raised by Ebertshauser is that the
trial court inproperly classified himas being in “a position of
authority” and “position of special trust” for purposes of
sentencing. Pursuant to KRS 532.045 probation shall not be
granted to a person who occupies a position of special trust and
commts an act of substantial sexual conduct. The trial court
had i nforned Ebertshauser prior to sentencing that he did not
bel i eve Ebertshauser eligible for probation. Specifically, at
the conclusion of the trial, the foll ow ng exchange took pl ace

(at trial transcript page 227):

THE COURT: | could stand corrected,
but since M. Ebertshauser was in the
position of trust with [J.P.], | do not

believe he's eligible for probation,
condi ti onal discharge, or alternative
sentencing, although this is a Cass D

Fel ony.

MR. FARRI S: W need to eval uate
t hat .

THE COURT: Il will give you an
opportunity to argue that. | don’t think

there is any question about the fact that
the famly relationship and the fact she was
staying at his house overni ght, that he was
in a position of trust as far as she was
concer ned.
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Ebertshauser filed a notion on Cctober 23, 2003,
requesting a hearing on this issue. Apparently a hearing on his
notion was held on Novenmber 5, 2003. However, there is no
transcript of the hearing included in the appellate record. In
an order entered Novenmber 6, 2003, the circuit court found “that
Ebertshauser was in a position of special trust under KRS
532. 045(b), defined as a position occupied by a person in a
position of authority who, by reason of that position, is able
to exercise undue influence over the mnor.” Based upon this
finding, the follow ng final judgnment and sentence of
i nprisonnment, in relevant part, denying himprobation was
entered on Novenber 21, 2003:

The Court inforned the Defendant and
his counsel of the factual contents and
conclusions contained in the witten report
of the pre-sentence investigation prepared
by the Division of Probation and Parol e.

The Court having given due consideration to
the report prepared by the D vision of
Probati on and Parol e and the Def endant
havi ng been given tinme within which to
controvert the factual contents and
concl usi ons contained in said report, the
Court having given due consideration to the
nature and circunstances of the crine, and

t he Court having determ ned by order entered
Novenber 6, 2003 that the Defendant was not
eligible for probation as a result of his
position of authority at the tine of the
commi ssion of the crinme under KRS 532. 045(Db)
and having further found that should the
Court of Appeals disagree with Court’s
interpretation of the statute that the Court
woul d not in any event probate,
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conditionally discharge the Defendant due

to:

a. The del i berate nature of the

Def endant’s cri nme.

b. The risk that the Defendant
woul d commt anot her sexua
of fense during any period of

probati on or conditiona
di schar ge.

No sufficient cause having been shown
why j udgnent shoul d not be pronounced and
sentence inposed, |IT IS HEREBY ORDERED AND

ADJUDGED as fol |l ows:

The Court finds the Defendant

guilty of

1°' DEGREE SEXUAL ABUSE, a Class D Felony in
viol ation of KRS 510.110. The Court fixes
t he Defendant’s sentence at One (1) year in

the penitentiary.

Wil e neither party cites to KRS 533.030 or Adans V.

Commonweal th, 46 S.W3d 572 (Ky. App. 2000),

we believe each to

be controlling on this issue. KRS 533.030(6), in relevant part,

st at es:

Any prohibitions agai nst probation,

shock

probation, or conditional discharge under
KRS 533.060(2) or 532.045 shall not apply to

persons convicted of a m sdeneanor
D felony and sentenced to a period

or C ass
of

confi nenent or hone incarceration under this

secti on.

In Adanms, the Court held:

It appears, however, that the Legislature

has nore recently denonstrated its

intent to

reduce prison overcrowding by its anmendments

to KRS 532. 080, which allow probati

on for

PFO | and PFO Il offenders when the felonies
are C ass D nonviolent felonies, and KRS
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533. 030, which exenpts Cass D felons from

t he prohibitions agai nst probation in KRS

533. 060(2) and KRS 532. 045.
Based on the above, it is clear that the trial court erred in
denyi ng Ebertshauser probation based upon KRS 532.045 in that
his conviction was for a C ass D Fel ony.

However, the trial court proceeded to al so deny
Ebert shauser probation on the nore traditional reasons of: (a)
the deli berate nature of [Ebertshauser’s] crine; and (b) the
risk that [Ebertshauser] would commt another sexual offense
during any period of probation or conditional discharge.
Ebert shauser’s appell ate brief does not address this aspect of
the trial court’s final judgnent while the Conmonweal th nerely
states that because of this finding, if the trial court erred as
to KRS 532.045, it would be harm ess error. Ebertshauser fails
to present any |legal argunent as to the court’s denial of
probati on based upon the two conditions set forth above. It is

clear that in this Commonweal th probation is a privilege rather

than a right. Tiryung v. Comonweal th, 717 S.W2d 503, 504 (Ky.

App. 1986). As such, Kentucky case |aw holds that the
determi nati on of whether or not to grant probation is left to

the discretion of the trial court. Turner v. Commonweal th, 914

S.W2d 343, 347 (Ky. 1996). Thus, the standard of reviewis
abuse of discretion. The trial court did permt Ebertshauser to

be rel eased on an appeal bond with specific conditions pending

-20-



t he outconme of his appeal.

did not view Ebertshauser as a threat to the victim or

overall.

This fact nay revea

However, he did specifically consider

rejected it based upon the conditions set forth in his fina

j udgnent and sentence of inprisonnent.
have granted probation in this case,

abuse of discretion not to do so considering the type of charge,

the age of the victimor the position of trust held by

Ebert shauser.

For the foregoing reasons, we affirmthe fina

judgnment of the Bullitt Circuit Court.

ALL CONCUR
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