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BEFORE: M NTON AND TACKETT, JUDGES; HUDDLESTON, SENI OR JUDGE.?!
M NTON, JUDGE: Dennis Peach appeals fromthe circuit court’s
order that decided the issues of child custody and support,

di vi sion of property, maintenance, and attorney fees in a

bi furcated divorce proceeding. W affirmthe circuit court’s

order on all issues.

! Senior Judge Joseph R Huddl eston sitting as Special Judge by
assi gnment of the Chief Justice pursuant to Section 110(5)(b) of the
Kentucky Constitution and KRS 21. 580.



Dennis and Lee Ann Peach were married on April 11,
1981, and divorced on August 2, 2002. They had two children:
Kayl a, who became emanci pated while the divorce was pendi ng, and
Ryan, who is still a mnor. A few nonths after the divorce case
was filed in 2001, the court entered an agreed order givVving
Denni s the exclusive use of the marital hone pending the outcone
of the case. The agreed order also granted tenporary joint
custody of both children.? Lee Ann was designated as the prinary
residential custodian throughout the school year, with Dennis
designated as primary residential custodian during the nonths of
June, July, and August. The agreed order further directed
Dennis to pay tenporary child support to Lee Ann while the
children were in her care, and Dennis was ordered to pay
tenporary mai ntenance to Lee Ann.

Conti nui ng di sputes soon erupted over the tenporary
joint custody arrangenent. And the court ordered Dennis and Lee
Ann to participate in famly nediation. By agreenent of the
parties, Dr. John Kravic, a licensed psychol ogist and a |icensed
marriage and famly therapist, was designated by the court to
conduct the nediation. On two separate occasions, Dr. Kravic
met with Dennis, Lee Ann, and the children. Dr. Kravic’'s report
to the court noted that “[w hile each parent had sone

di sparagi ng remar ks about the other during their joint

2 At the tinme of the order, Kayla was still a minor.
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interviews . . . Dennis and Lea [sic] Ann still whol e-heartedly
concurred that joint | egal and shared physical custody of their
children was the best plan.” Dr. Kravic concl uded:

In the final analysis, M. and

Ms. Peach settled on the original schedule

of shared physical custody accordi ng an

al ternating 8day/ 6day or 6day/8day schedul e

dependi ng upon whether the children are in

school or not. Wile | expressed ny concern

that split physical custody arrangenents

often are difficult and conplicated for

children to manage, the Peach’s [sic] were

firmin their joint resolution for equal or

near-equal tinme with their children.

On August 8, 2002, the court granted the divorce,
reserving for a later determnation all remaining i ssues, and
ordering Dennis and Lee Ann to “foll ow the reconmendati on of
Dr. John Kravic” and to “confer in an effort to settle as many
of the remaining issues as practicable . . . .” Shortly after
that the court also ordered Dennis to pay Lee Ann child support
in the amount of $325.00 per nonth.

On April 4, 2004, the Donestic Rel ati ons Conm ssi oner
t endered proposed findings of fact and concl usions of | aw.
Dennis and Lee Ann each filed exceptions to the DRC s report.
The court ultimately confirmed the majority of the DRC s report.
A few exceptions were noted in the court’s order, including the
anount to be paid in child support, the parent who could claim

the tax exenption for Ryan’s support, and the paynent of Ryan's

extraordi nary nedi cal expenses. This appeal follows.
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CUSTODY OF RYAN PEACH

Dennis first argues that the court erroneously granted
Lee Ann primary residential custody of Ryan. Specifically,
Dennis clains the court should not have adopted Dr. Kravic’'s
recommendations. He argues that the report is not a proper
“custody eval uation” but, rather, “a report addressing what the
parties had agreed on that particular occasion to do.” Because
of his apparent disagreenment with the court’s adoption of
Dr. Kravic’'s report, Dennis asserts that “the parties were free
to and did nodify that arrangenent.” Denni s further clains
that the court failed to take into account Ryan’s w shes when
maki ng its custody decision and that the court erroneously chose
not to interview Ryan. W disagree with Dennis on all of these
poi nt s.
Custody issues are primarily governed by KRS® 403. 270.
The pertinent portions of that statute read:
(2) The court shall determ ne custody in
accordance with the best interests of
the child and equal consideration shal
be given to each parent and to any de
facto custodi an. The court shal
consider all relevant factors
i ncl udi ng:
(a) The wishes of the child s parent

or parents, and any de facto
custodi an, as to his custody;

3 Kentucky Revised Statutes.



(b) The wishes of the child as to his
cust odi an;

(c) The interaction and interrelation-
ship of the child with his parent
or parents, his siblings, and any
ot her person who may significantly
affect the child s best interests;

(d) The child s adjustnent to his
home, school, and conmunity;

(e) The nental and physical health of
all individuals invol ved,

(f) Information, records, and evidence
of donestic violence as defined in
KRS 403. 720.
It is within the court’s discretion to “seek the
advi ce of professional personnel” with regard to custody issues.
Any advice provided to the court nust be “in witing and nade

> In contested

avai l abl e by the court to counsel upon request.”
custody proceedings, “the court may order an investigation and
report concerning custodial arrangenments for the child.”® When
preparing a report for the court, the investigator “may consult
any person who may have information about the child and his

potential custodial arrangenents”; both parties are permtted to

either call or cross-exanine the investigator as a witness.’

4 KRS 403. 290.
5 d.
® KRS 403.300(1).

7 KRS 403.300(1), (2).



KRS 403. 290 further provides that “[t]he court may
interview the child in chanbers to ascertain the child s w shes
as to his custodian and as to visitation.” The decision whether
or not to interviewa child is conpletely discretionary and
within the province of the trial court.® Wien taking into
account the child s desires, however, the court nust note that
it is the welfare, not the w shes, of a child that controls.?®

Joint custody arrangenents necessarily require
cooperation by both parties to the agreenent. The “essence” of
j oint custody “contenpl ates shared deci si on-nmaki ng rat her than
del i neating exactly equal physical tine with each parent.”?°
When awardi ng joint custody, “the court nust determ ne, based on
the child s best interest, how the parents wll share physica

custody of the child.”

An equal division of tinme is not
required; rather, custody should be shared “in a way that
assures the child frequent and substantial contact with each
parent under the circunstances.”?!?

In joint custody situations, “the parties will often

agree, or the court will designate, that one of the parents wll

& Brown v. Brown, 510 S.W2d 14, 16 (Ky. 1974).

® Shepherd v. Shepherd, 295 S.W2d 557, 559 (Ky. 1956).

0 Fenwick v. Fenwick, 114 S.W2d 767, 777 (Ky. 2003).

1 1d. at 778.

12 d.



act as the ‘primary residential custodian.’”® Al though the term
“has not been statutorily defined in Kentucky, it is generally
enpl oyed by attorneys and courts alike to refer to the party
with whomthe child will primarily reside.”

In his report, Dr. Kravic nentioned the continuing
di scord between Dennis and Lee Ann; he also noted that Ryan
seened to “idolize” his father and “resent” his nother.
Nonet hel ess, he stated that the parties “whol e-heartedly
concurred” that joint |egal custody of their children was the
best plan. This sentinent was |later reiterated in the report
when Dr. Kravic observed that the Peaches had “settled on the
ori ginal schedul e of shared physical custody accordi ng an
al ternating 8day/ 6day or 6day/ 8day schedul e dependi ng upon
whet her the children are in school or not.” The custody
arrangement that Dr. Kravic ultimtely recommended refl ected the
Peaches’ previ ous agreenent.

Denni s does not argue that the arrangenent cited in
Dr. Kravic's report failed to recite the agreenent he and Lee
Ann made. Rather, he clains that he and Lee Ann “did not follow
through with that arrangenment”; therefore, he asserts that the

court’s order was erroneous.

3 1d. at 778-779.

4 1d. at 779.



This assunption is flawed. Al though Dennis argues
that the decision to alter or ignore the court’s order was
mut ual , Lee Ann suggests that Dennis unilaterally chose not to
foll ow the recomrended report. Regardless, parties may not
choose, either unilaterally or nutually, to disobey a court’s
order sinply because they disagree with its terns. The nore
appropriate action would be to file a notion to nodify or to
await the outconme of appellate review instead of choosing to
ignore the terns of the court’s order.

That said, after reviewing the entirety of
Dr. Kravic’'s report, we do not find any error in the tria
court’s decision to adopt his recomrendations. Because of the
ongoi ng custody battle between Dennis and Lee Ann, the court
chose to seek Dr. Kravic's advice. In doing so, the court
properly followed the requirements of KRS 403.290 and 403. 300.
Dr. Kravic appears to have investigated the situation thoroughly
and to have witten a report that was nade avail able to the
court and both parti es.

The report filed by Dr. Kravic touched on the factors
rel evant in KRS 403.270. Although it was clear that there was
conflict in the famly, Dennis and Lee Ann were agreed that
custody shoul d be shared. Accordingly, Dr. Kravic reconmended
that the parties continue with the sanme joint custody

arrangenent upon which they had initially agreed. Dr. Kravic
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clearly thought that the continuation of this arrangenent would
be in Ryan’s best interest, and we find no basis in the record
to disagree.

We further find no error in the circuit court’s
designating Lee Ann as Ryan’s primary residential custodian.
Based on the parties’ shared custody agreenent, Lee Ann was the
primary custodi an of Ryan 197.1 days per year, while Dennis was
primary custodian 167.9 days per year. Although the difference
is slight, the “primary residential custodian” typically refers
“to the party with whomthe child will primarily reside.” Since
the court’s order requires Ryan to live with his nother for a
greater nunber of days each year, we cannot say that the
decision to designate Lee Ann as the primary residentia
custodi an was an error.

Finally, although Ryan's alleged desire to live with
his father was not expressly taken into account, we note again
that a minor child's welfare, not his wishes, is determnative.?
And al t hough neither the court nor the DRC opted to interview

16 W find no error with

Ryan, this decision was discretionary.
ei ther of these decisions. Accordingly, Dennis’s argunents are

Wi thout nerit.

15 Shepherd v. Shepherd, supra at 559.

* Brown v. Brown, supra at 16.




The scope of our review of custody determ nations
focuses on deciding whether the circuit court’s factual findings
were clearly erroneous.! Adnmittedly, the joint custody
arrangenent in this case requires a | evel of cooperation that
t he Peaches have never denonstrated during the pendency of this
case. But we recognize that there is substantial evidence in
this record to support the trial court’s conclusion. So we
affirmthe decision regarding Ryan’s cust ody.

CH LD SUPPCRT, TAX EXEMPTI ON
AND EXTRAORDI NARY MEDI CAL EXPENSES

Denni s next argues that the court erroneously awarded
Lee Ann child support, ordered himto pay 63.35 percent of al
of Ryan’s extraordinary nmedi cal expenses, and awarded Ryan’s tax
exenption to Lee Ann. We wil| discuss each argunent separately.

Dennis first contends that the circuit court
erroneously ordered himto pay Lee Ann $192.00 per nonth in
child support. Specifically, Dennis argues that the court
failed to take into account the fact that Ryan primarily |ives
with him He also clains that the court mscal cul ated Lee Ann’s
monthly income. The court found that Lee Ann’s yearly incone

was $20, 687. 00 ($1,916.00 per nonth), while Dennis’s incone was

17 Kentucky Rules of CGvil Procedure (CR) 52.01.

-10-



$34, 283. 00 ($2,654.00 per nonth).'® But Dennis argues that the
evi dence shows that Lee Ann earned an additional $1,552.00 per
month fromher part-tine job as a grocery store cashier
Therefore, Dennis clainms the court should have ordered Lee Ann
to pay him $432.32 per nonth.

Dennis’s argunent that he is “owed” child support
because Ryan spends nore tine with himis unfounded. As
previ ously discussed, Dennis does not have the power to alter
unilaterally the court’s custody order. And until the tria
court finds a reason to nodify that order, Lee Ann remains
Ryan’s primary residential custodian.

The record | acks any evidence indicating that Lee Ann
makes $1,552.00 per nonth as a grocery store cashier. A W2 tax
formincluded with the parties’ exhibits does indicate that Lee
Ann nmade $1,307.25 at Smith's Grocery. However, as far as this
Court is aware, a W2 reflects an individual’s incone annually,
not nonthly. Lee Ann testified that she works approxi mately six
hours a week at Smith’'s Grocery, naking $6.00 per hour. To make
the incone estimted by Dennis, Lee Ann woul d have to work forty
hours a week as a cashier and make al nost $10. 00 per hour to net
$1,552.00 per nonth. Considering the fact that Lee Ann al ready

hol ds another full-tinme position with the Anderson County PVA,

8 Both of these figures take into account the anount of maintenance

the parties either received or paid.
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Dennis’s argunent is not credible. Therefore, we reject
Denni s’ s argunment and find no basis for error in the circuit
court’s calculation of the parties’ incones.
Wth regard to a determ nation of child support,
KRS 403.211(1) states that “[a]n action to establish or enforce
child support may be initiated by the parent, custodian, or
agency substantially contributing to the support of the child.”
When child support is initially established, the child support
gui del i nes!® “serve as a rebuttabl e presunption for the
establ i shnent or nodification of the amount of child support.”?
In a joint custody arrangenent, support is calculated in the
fol | owi ng nmanner:
(a) Two (2) separate child support
obl i gati on worksheets shall be
prepared, one (1) for each househol d,
usi ng the nunber of children born of
the relationship in each separate
househol d, rather than the total nunber
of children born of the relationship.
(b) The nonresidential custodian with the
greater nonthly obligation anmount shal
pay the difference between the
obligation anounts, as determ ned by
t he worksheets, to the other parent.?

Based on the child support guidelines, along with the

disparity in the parties’ incone and the percentage of tinme Ryan

9 KRS 403.212.
20 KRS 403.211(2).

21 KRS 403.212(6).
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was ordered to spend with each parent, the court determ ned that
Denni s should pay Lee Ann $192.00 per nonth in child support.
The evi dence supports this concl usion.

The circuit court concluded that Lee Ann’s income
accounted for 36.65 percent of the parties’ adjusted gross
i ncome, while Dennis’s incone accounted for 63.35 percent. The
court further found that based on the custody arrangenent, Ryan
spent 54 percent of his time with Lee Ann, and 46 percent of his
time with Dennis. The actual amount of child support awarded to
Lee Ann was based on a schedule calculating Lee Ann’s presuned
basi ¢ child support obligation to be $418.00. Because Ryan was
schedul ed to spend 46 percent of his tinme with Dennis, the court
subtracted 46 percent of $418.00 fromthe anount of Lee Ann's
obligation. This resulted in a sumof $192.00. There is no
error in this calculation. So we affirmthe circuit court’s
deci sion regardi ng the amount of nonthly child support Dennis
nmust pay to Lee Ann.

Second, Dennis clainms the court erroneously ordered
himto pay 63.35 percent of Ryan’s extraordi nary nedica
expenses. Specifically, Dennis argues the court erred by not
allocating to Lee Ann “the paynment of the first $100.00 of
[ Ryan’ s] nedical expenses as mandated by KRS 403.211(8).~

KRS 403.211(8) states that “[t] he cost of

extraordi nary nedi cal expenses shall be allocated between the
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parties in proportion to their conbined nonthly adjusted
parental gross incones. ‘Extraordinary nedical expenses’ neans
uni nsured expenses in excess of one hundred dollars ($100) per
child per calendar year.” The statute further defines
“extraordi nary nedi cal expenses” to include reasonably necessary
costs for services such as surgery and optonetry, as well as
pr of essi onal counseling or psychiatric therapy.

As previously established, the court found that
Denni s’ s income accounts for 63.35 percent of the parties’
conbi ned adjusted gross incone. So the court properly concl uded
that Dennis was responsible for 63.35 percent of Ryan's
extraordi nary nedi cal expenses. The failure to state explicitly
that Lee Ann was responsi ble for paynent of the first $100 of
Ryan’ s nedi cal expenses was not error. The statute says that
“extraordi nary nedi cal expenses” are those expenses in excess of
$100.00. The addition of |anguage directing Lee Ann to pay the
first $100.00 woul d have been superfluous. Thus, we find no
fault with the court’s allocation of Ryan's extraordi nary
nmedi cal expenses.

Finally, Dennis argues that the court erroneously
al l ocated Ryan’s inconme tax exenption to Lee Ann. Dennis
contends that the court erred because Ryan primarily resides
wi th himand because Lee Ann is currently not paying any child

support .
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When apportioning a dependent’s tax exenption, the
court nust “allocate the exenption so as to maxi m ze the anpunt
avail abl e for the care of the [dependent].”??> Al though the
all ocation of the tax exenption is within the discretion of the
circuit court, it “is to be guided in the exercise of its
di scretion by nmaking an allocation which will best nmaxim ze the
benefit of the exenption . B

Considering the fact that Lee Ann was designated as
the primary residential custodian of Ryan, the court did not
abuse its discretion by allocating Ryan's tax exenption to her.
Again, Dennis’s argunment that he should receive the exenption
because Ryan spends nore tine with himis without nmerit. Until
there is a court order to the contrary, Lee Ann is the primary
residential custodian of Ryan. Therefore, the court’s decision
to allocate the exenption to Lee Ann was not an abuse of
di scretion.

DENNI S* S NON- MARI TAL | NTEREST
I N THE PARTI ES REAL ESTATE

Dennis’s third argunent is that the court erred by
allocating to himonly a $5,000.00 non-marital interest in the
parties’ real estate. Rather, he clains the court should have

all ocated a $12,000.00 non-marital interest to him

22 Hart v. Hart, 774 S.W2d 455, 457 (Ky.App. 1989).

23

Pegler v. Pegler, 895 S.W2d 580, 581 (Ky.App. 1995).
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Before the marriage, Dennis owned a nobile honme and a
tract of land. The nobile hone had an initial value of
$3,500.00; it was later sold for the sane price. The tract of
land was initially appraised at $1,500.00. But the |and now has
a fair market val ue of $8,500.00. The court found that Dennis
was entitled to the sale price of the nobile honme ($3,500.00),
plus the initial value of the |and (%1, 500.00), for a total of
$5,000.00 in recognition of his non-marital interest. But
Denni s argues that the court should have awarded hi mthe val ue
of the nobile hone, plus the current value of the |and
($8,500.00), for a total non-marital interest of $12,000.00. W
di sagr ee.

KRS 403. 190 requires the court to utilize a three-step
process when dividing property: “(1) characterizing each item
of property as marital or nonmarital; (2) assigning each party’s
nonmarital property to that party; and (3) equitably dividing

the marital property between the parties.”?

If property is
acqui red subsequent to narriage, it is assumed to be marital.?®

In Travis v. Travis,?® the Kentucky Supreme Court

di scussed the process for dividing marital property when there

IS an increase in the property’s val ue:

24 Hunter v. Hunter, 127 S.W3d 656, 659 (Ky.App. 2003).

% 1d. at 660.

26 59 S, W3d 904 (Ky. 2001).
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When the property acquired during the
marriage includes an increase in the val ue
of an asset containing both marital and
nonmarital conmponents, trial courts nust
determ ne fromthe evidence “why the

i ncrease in value occurred” because “where
the value of [non-marital] property

i ncreases after marri age due to genera
econom ¢ conditions, such increase is not
marital property, but the opposite is true
when the increase in value is a result of
the joint efforts of the parties.”

KRS 304.190(3), however, creates a
presunption that any such increase in val ue
is marital property, and, therefore, a party
asserting that he or she should receive
appreci ati on upon a nonmarital contribution
as his or her nonmarital property carries

t he burden of proving the portion of the
increase in value attributable to the
nonmarital contribution. By virtue of the
KRS 403. 190(3) presunption, the failure to
do so will result in the increase being
characterized as marital property.?

It is undisputed that the parties built their marital
home on Dennis’s original tract. And although Dennis argues
that “[i]t is well settled that the increased val ue of
[nonmarital] property acquired before the marriage remains
[nonmarital] if the increase is not the result of the parties’
efforts,” he fails to point to any evidence in the record that
the increase in the value of the land was solely attributable to
him In contrast, Lee Ann argues that the increase in val ue was
a joint effort since the parties “jointly borrowed funds,

jointly landscaped, jointly built a hone, garage, driveway,

27 1d. at 910-911 (citations onmtted).
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etc.” to transformthe land from“the bare piece of western
Anderson County hillside once deeded.”

The circuit court agreed with Lee Ann’s assessnent
that the increase in the land’ s value was attributable to the
joint efforts of both parties; and because there is no evidence
in the record to support Dennis’s contention that the increase
in value was the product of his efforts alone, he failed to neet

his burden of proof. Therefore, the circuit court’s findings

wer e proper.

DI VI SI ON OF SPECI FI C PERSONAL PROPERTY

Fourth, Dennis contends that the circuit court
erroneously divided certain itens of personal property. Dennis
specifically clains the court erred by dividing the parties’
enpl oyment benefits and the payouts fromthe National Tobacco
Settlenment as marital property and by failing to divide the
val ue of their notor vehicles.

Wth regard to the division of enploynent benefits,
Dennis argues that the circuit court abused its discretion
because it ordered the parties to divide equally “any and al
enpl oynment benefits.” Because this Court has al ready hel d that
benefits such as vacation and sick days are not divisible as
marital property, Dennis contends the circuit court’s order was

erroneous. W di sagree.
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Dennis properly identifies our holding in Bratcher v.

Brat cher?® as expressly excluding items such as “accrued | eave”
frommarital division. |In Bratcher, we adopted the Mryl and

court’s holding in Thomasi an v. Thomasi an?® that “accrued hol i day

and vacation entitlenent[s]” are not the sane as “pension or

n 30

retirement benefits. Because these benefits “replace[] wages

on days when the worker does not work,” they are “really only an

"3l And since they are “nuch nore

alternative form of wages.
difficult to value” and not “as tangi ble” as pensions or
retirenment benefits, we held that they were not divisible as
marital property. 32

Because of our holding in Bratcher, we believe the
nore sensible interpretation of the phrase “any and al
enpl oynent benefits” necessarily excludes entitlenments to
accrued vacation, holiday, and sick hours. Cearly, Dennis’s

argunment ignores the fact that “enpl oynent benefits” include

nmore than vacation and holiday hours. It is well established
t hat other enploynent benefitsOsuch as retirenent and pension

benefitsUare divisible as marital property. Although Dennis

26 26 S.W3d 797 (Ky.App. 2000).

29 |d. at 800; 79 M. App. 188, 556 A 2d 675 (1989).
30 Bratcher at 800, quoting Thomasi an at 681.
31 1d.

2 1d.
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argues that his retirement benefits cannot be divi ded because

they are not vested, “Kentucky permts division as marital

property of both vested and nonvested retirenent benefits.”3
Therefore, we find no error in the court’s decision to

”

divide the parties’ “enploynent benefits,” while excluding the
parties’ accrued vacation, sick, or holiday hours, and including
any retirenment or pension benefits.

Denni s al so argues that the court erred in holding
that “[t]he issue of the tobacco settlenent and/or tobacco
buyout proceeds which derive fromthe years of the marriage is
hereby reserved until such tine that there may a [sic]
resol ution of such issue or the division is capable of being
determ ned and distributed.” According to the record, Dennis’s
parents gave him a 300-pound tobacco allotnent. Dennis and Lee
Ann bought an additional 700-pound allotnment during the
marri age.

The tobacco settlenent, also referred to as the
“Phase 11" settlenent, stens froma “landmark” 1998 agreenent
bet ween the tobacco conpani es and the tobacco-grow ng states. 3

The purpose behind the Phase Il settlenent was to conpensate

“tobacco growers for |osses they were expected to suffer under

% Holman v. Hol man, 84 S.W3d 903, 907 (Ky. 2002).

3 “UPDATE: NC Judge: Tobacco Cos Freed From Farmer Paynments,” The Wal |
Street Journal, Dec. 23, 2004, available at: http://agpolicy.ky. gov/

Docunents/article 041223 WSJ JudgeRul es. pdf.
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n 35

hi gher cigarette prices . The paynents, which began in
1999, were to be paid to tobacco quota owners and tobacco
growers over a period of five years. But in the fall of 2004,
the United States Congress approved a $10.1 billion federa
t obacco buyout; therefore, the tobacco conpani es argued they
shoul d not be required to make the $189 nillion settl enment
payment schedul ed to be paid out to farmers in Decenber 2004. 3°
The North Carolina Business Court agreed with the tobacco
conpani es and held that the conpanies did not have to nmake the
2004 settlenent paynents. Moreover, the North Carolina court
hel d that the conpanies should get a refund on paynents nade
earlier in 2004.% Because of the potentially far-reaching
financial inpact of the North Carolina court’s decision, it is
assuned that the order will be appeal ed.

Dennis argues that the circuit court erred because Lee
Ann had already “protested the suns allegedly due to her under
the National Tobacco Settlenment Program” Allegedly, the
parti es appeared before the “Phase Il National Tobacco

Settlement Board for Kentucky” and a “determ nation was

rendered” allowi ng both of themto begin “receiving their

% 1d.
3% 1d.
% 1d; see also, State v. Philip Mrris, et al., file no. 98 CVS 14377,

(N.C. 2004), available at http://ww. ncbusi nesscourt.net/ 120945/
2004%20NCBCY%®209. ht m
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appropriate shares as established by that board.” There is no
evidence of this determnation in the record.

In response, Lee Ann argues that because of the
specul ati ve nature of any future tobacco settlenents, the
circuit court properly del ayed “assi gnnent of tobacco settl enent
or buyout proceeds until they are capable of division.” Thus,
Lee Ann clains that if, when the anmount of the settlenents is
secured, “certain settlenment proceeds derive fromthe years of
the marriage, the Court can give Lee Ann an equitable
apportionment. To foreclose this possibility could very well
provide Dennis with a windfall . . . .~

Dennis has failed to provide proof that a
determ nation of the parties’ “appropriate shares” of the
Phase Il settlenment has already been nade. Therefore, we nust
agree with Lee Ann that the nature of the tobacco settlenments is
too speculative to be determned at this tine. Cbviously, the
recent decision fromthe North Carolina Business Court nakes
recei pt of the paynents even nore specul ative. Because of the
provi sional character of the settlenent funds, we believe that
the circuit court properly reserved this issue for future
det erm nati on.

Dennis further argues that the circuit court did not
have jurisdiction over this issue because the Phase |

settlenment is a “federal” issue that has not been enacted into
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state law. Therefore, he clains the court’s decision to reserve
the issue for future determ nati on was erroneous.

We reject this argunent. Regardless of whether the
t obacco settlenment was created by state or federal |egislation,
the court undeni ably had jurisdiction over Dennis and Lee Ann.
The decision to reserve the issue of division of the settlenent
nmonies until a later tinme did not require the court to exercise
power over the settlenment itself but, rather, over when and how
the settlenment will be divided between the parties. Since
Dennis availed hinself of the Anderson Circuit Court when he
filed his petition for dissolution, that court had power to
enter an order regarding the division of parties’ entire marital
estate.

Finally, Dennis argues that the trial court erred by
excluding their notor vehicles frommarital division. Again, we
note that the division of marital property is within the
province of the circuit court. W will only set aside the
circuit court’s decision if it anounts to an abuse of
di scretion.® Moreover, the threshold requirenent is that
marital property be divided equitably, not equally.?

The decision to exclude the parties’ notor vehicle

fromdi vision was not an abuse of discretion. There is no proof

% Russell v. Russell, 878 S.W2d 24, 25 (Ky.App. 1994).

¥ 1d.
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that the overall distribution was inequitable; rather, the
record indicates that both Dennis and Lee Ann received a fair
share of the marital estate. Thus, although we do not fully
understand the court’s rationale for excluding only the parties’
nmotor vehicles frommarital division, we cannot say that the

decision to do so was clearly erroneous.

DI SPOSI TI ON_OF | NDEBTEDNESS

Denni s next argues that the circuit court erroneously
assigned himthe liability for a $2,000.00 debt owed to his
not her, Marlene Peach. The debt apparently stemred fromthe
purchase of a Farmall tractor fromDennis's parents. Dennis
clainms that because both he and Lee Ann listed this debt on
their financial disclosure statenents, the court shoul d have
divided it between them W disagree.

When a debt is incurred during a marriage, it is
“traditionally assigned on the basis of such factors as receipt
of benefits and extent of participation; whether the debt was
incurred to purchase assets designated as nmarital property; and
whet her the debt was necessary to provide for the maintenance

n 40

and support of the famly. As with marital property, courts

%0 Neidlinger v. Neidlinger, 52 S.W3d 513, 523 (Ky. 2001) (citations
omtted).
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need not presune that “debts nust be divided equally or in the
same proportions as the marital property.”#

The record indicates that the Farmall tractor was
purchased for Dennis and Lee Ann’s farm ng operation. Both
parties assunedly participated in the purchase of the tractor,
but there is no evidence that the tractor was purchased “to
provi de for the maintenance and support of the famly.” The
tractor was deened to be marital property since it was purchased
after the parties’ marriage.

As wth the division of marital property, the division
of marital debt is discretionary and within the province of the

2 Considering the relevant factors and the fact

circuit court.?
that Dennis’s financial resources exceed Lee Ann’'s, we do not
bel i eve the decision to assign the $2,000.00 debt to Dennis

constituted an abuse of discretion. Therefore, we affirm

AVWARD OF MAI NTENANCE

Denni s’s sixth point of contention is that the circuit
court erroneously ordered himto pay Lee Ann nmai ntenance in the
amount of $500.00 per nmonth for five years, or until Lee Ann’s
“death, cohabitation or remarriage . . . .” Dennis clains that

because Lee Ann’s incone exceeded her nonthly expenses and

“od.

2 d.
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because “Lee Ann’s conduct broke up the marital househol d and
caused this divorce while she took up with Jimy Lee Hawkins,”
she does not deserve nmintenance. W disagree.

First, whether or not Lee Ann’s conduct “broke up the
marital household” is not to be considered in determning
whet her to award mai ntenance.*® Second, although Dennis clains
that Lee Ann “took up with Jinmmy Lee Hawkins,” he cites to no
evi dence in the record which would support a finding of
cohabitation. Wthout proof, we are unable to expound on the
merits of this allegation.

KRS 403. 200 governs awards of mai ntenance. The
statute states that “the court may grant a mai ntenance order for
ei ther spouse only if it finds that the spouse seeking
mai nt enance: (a) Lacks sufficient property, including nmarital
property apportioned to him to provide for his reasonabl e
needs; and (b) Is unable to support hinself through appropriate

enpl oynent Factors to be taken into account in

determ ning the extent and anmobunt of a mai ntenance award
i ncl ude:

(a) The financial resources of the party
seeki ng mai ntenance, including marital
property apportioned to him and his
ability to nmeet his needs
i ndependently . . . ;

43 See 16 Louise E. Graham & Janmes E. Kel |l er, KENTUCKY PRACTICE § 16. 10

(2d ed. 1997).
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(b) The tinme necessary to acquire
sufficient education or training to
enabl e the party seeking nai ntenance to
find appropriate enpl oynent;

(c) The standard of |iving established
during the marri age;

(d) The duration of the marri age;
(e) The age, and the physical and enotiona
condition of the spouse seeking
mai nt enance; and
(f) The ability of the spouse from whom
mai nt enance i s sought to neet his needs
whil e neeting those of the spouse
seeki ng nmai nt enance.
Whether to award a party mai ntenance is within the sound
di scretion of the trial court.*

The circuit court found that “given the standard of
living of the marriage, the duration of the marriage, in excess
of twenty years, the disparity of incones of the parties, that
it is reasonable to award [Lee Ann] spousal maintenance in the
amount of $500. 00 per nonth for 5 years (60 nonths).” Dennis
argues this finding was erroneous because Lee Ann’s incone
exceeds her nonthly expenses. This assunption is based upon
Denni s’s continued belief that Lee Ann secretly nakes an

addi ti onal $1,550.00 per nonth working part tine as a grocery

store cashi er

“ el don v. Wldon, 957 S.W2d 283, 285 (Ky.App. 1997).
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As previously stated, there is no evidence in the
record to support Dennis’s estimation of Lee Ann’s incone.
Rat her, the court found that Lee Ann’s current gross incone,
i ncl udi ng mai nt enance, was $1, 916.00. The court further found
t hat her monthly expenses were $1,894.00. W do not believe the
fact that Lee Ann’s incone exceeds her nonthly expenses by
approxi mat el y $20. 00 proves that the court’s mai ntenance order
was erroneous. Further, the circuit court did not abuse its
di scretion when it determ ned that based on Lee Ann’s current
status, she was unable to provide for her reasonabl e needs and
sustain the standard of l|iving enjoyed during her marriage.
Therefore, we affirmthe trial court’s decision to award Lee Ann

mai nt enance in the amount of $500.00 per nonth.

AWARD OF ATTORNEY' S FEES

Finally, Dennis argues the court erroneously ordered
himto pay $6,500.00 of Lee Ann’s attorney’s fees. W disagree.
KRS 403. 220 states:

The court fromtine to tine after
considering the financial resources of both
parties may order a party to pay a
reasonabl e anount for the cost to the other
party of maintaining or defending any
proceedi ng under this chapter and for
attorney’s fees, including suns for | egal
services rendered and costs incurred prior
to the comencenent of the proceedi ng or
after entry of judgnent.
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As with nost other decisions relating to property settlenent,
t he assignnent of attorney’s fees is within the discretion of

the trial court.?

The only requirenment is that the court nust
“consider the financial resources of the parties when ordering a
party to pay a reasonable amount in attorney’s fees.”*®

Based on the totality of the evidence we have thus far
di scussed, it is clear that Dennis’s financial resources
exceeded Lee Ann’s. Because this is the only requirenent that
the court nust take into consideration, we believe the decision

to assign a portion of Lee Ann’s attorney’s fees to Dennis was

appropriate and supported by substantial evidence.

CONCLUSI ON

For these reasons, the May 18, 2004, order of the

Anderson Circuit Court is affirned.

ALL CONCUR
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45

Nei dl i nger, supra at 5109.

4 poe, supra at 852.
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