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BEFORE: BARBER, HENRY, AND JOHNSON, JUDGES.

JOHNSON, JUDGE: Marlin D. Laws and his wife, Elizabeth Laws,'®
have appeal ed froma judgnent of the Madison Circuit Court
entered on May 10, 2002, followng a jury verdict in favor of
t he appellees, Larry Rddell and Ois West, d/b/a Riddel
Construction, concerning the construction of the Lawses’ hone.

Havi ng concl uded that pal pable error in the jury instructions

! Throughout this Qpinion, Marlin Laws will be referred to as “Laws” and
Marlin Laws and Elizabeth Laws will be referred to collectively as “the
Lawses.”



affected the substantial rights of the Lawses, we vacate the
trial court’s judgnent and remand this matter for a new trial.

In July 1997 the Lawses purchased |and in Mdison
County, Kentucky, with the intention of building a new hone.
The Lawses decided to purchase a | og hone kit, which consisted
of plans for the hone, the |ogs and sone of the other supplies
necessary to build the hone. The Lawses al so purchased the
roofing. The Lawses obtained a | oan from Peopl es Exchange Bank
(Peopl es) for $101, 263. 00, which was for purchase of the |and,?
the I og hone kit and other supplies, and construction of the | og
honme. The initial plans for the hone prepared by Anerilink were
rej ected by Peoples and then revised by Burke, Parsons, and
Bogey (BPB). Peoples required the Lawses to hire a contractor
to assist with building the hone.

Through a nutual friend, the Lawses met Larry Riddell?
of Riddell Construction.* On June 26, 1998, Riddel| subnitted a
bi d of $25,500.00 to construct the honme based on the first set

of plans.® Riddell testified he agreed to set the logs and put

2 The | and was purchased for $14, 000. 00.

> Riddell testified that he had never built a |log honme, although sone of his
wor kers had been involved in the building of alog hone.

4 Larry Riddell is not the sole owner of Riddell Construction. W will refer
to Larry as “Riddel|” and the owners of the conmpany collectively as “Ri ddel
Construction” throughout this Opinion.

> The bid stated that it was for wiring the entire house, plunbing the entire

house, installing all flooring, and installing the septic tank as per site
evaluation. It further specifically stated for “[l]abor only” and stated
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on the roof, but nothing else. He did not want to install the
wi ndows because he did not believe the wi ndows woul d pass code. ®
Ri ddel | made a second bid after the plans were revised by BPB in

July 1998, in the anount of $46,900.00,7 reflecting additiona

that Riddell would be paid upon conpletion of the project. Riddell was the
only person who signed the bid.

6 Laws testified that Riddell Construction did install two of the w ndows.
" The work to be perforned under the second bid included:

Install all framng of exterior and interior fram ng
wal | s.

Install all wiring excluding light fixtures according
to NEC. L[.]

Install all plunbing according to Code. Including
fixtures for 3 bathroomns.

Install app. 400" water line fromneter to house.

Install septic system according to recomendati ons
fromhealth dept.

Install foundation drain around entire perineter,
rock, and backfill.

Build retaining wall at basenent 5X6 and pour
concrete.

Install flu in basement and 2 stories for insert.
Install netal roofing.

Install 2 [s]ets of stairs: 1 to Left and 1 to
basenent .

Install underlayment and |inoleumentire house 1413
sq. ft.

Pour app. 8X10 [c]oncrete slab in basenent.
Bury and install 100" underground cable for electric.

Install 2 Ton Heat Punp and Air Handler. Al duct
wor k i ncl uded.



work requested by the Lawses not included in the original bid.?2
The Lawses did not sign on the acceptance line of either bid, so
the parties only had an oral contract.

There was conflicting testinony of record regarding
the parties’ understandi ng, beginning the day the | og hone kit
was delivered to the Lawses’ property. It is disputed whether
Ri ddel | was supposed to be present during the delivery of the
log home kit. Laws testified that this was understood at the
initial nmeeting of the parties and that he contacted R ddell a
few days prior to the delivery and R ddell said he would be
present. Riddell testified that noving the logs to the site was
not his responsibility. Riddell did send an enployee with a
crane to nove the [ ogs about 300 feet fromthe drop site to the
future |l ocation of the home, but the crane broke, and ultimately
Laws rented a fork |ift and noved the | ogs on site.

Construction began on the home on Novenber 23, 1998.
Laws testified that the home was to be “put in the dry” ° 11 days
after construction began; however, this did not occur. Riddel
testified that, while he thought he was to conplete the project
as soon as possible, he was not aware of a specific deadline,

nor was one stated in the bids. He further clai ned he was not

8 Riddell offered to do all the construction; however, it does not appear this
was agreed to by the Lawses.

® The Lawses state in their brief that “*[p]Jut in the dry’ means the house

woul d appear finished fromthe outside but would be unfinished if you | ooked
inside; it consists of putting up the walls, and nost inportantly, the roof.”
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hired to install the wi ndows, so he could not have put the house
“in the dry”.1°

Riddel|l testified that the | og hone package did not
mat ch the house plan, and thus, he cut the main roof beam
because it would not line up with the roof trusses. Laws
testified that this change by Riddell was the first of many
probl enms and stated that cutting the main roof beamaltered the
di nensi ons of the honme. The Lawses al so contend that too nuch
of the netal roof was being wasted. The Lawses further cl ai ned
that Riddell Construction built one-half of the roof and then
started cutting the steps to the basenent. According to Laws, a
hole was cut in the floor and then | eft open. Instead of going
back to work on the roof, Riddell Construction started on the

i nsi de fram ng. !

The roof was not covered until January 11,
1999.
After Laws conpl ained to R ddell about the

construction, a neeting was schedul ed for January 27, 1999. At

this time, Laws had not paid Riddell Construction any noney. '

10 The |1 og hone company set the initial logs, i.e., approxinmately the first
three tiers. A representative fromthe manufacturer was on site every day
and Riddell was on site a few tinmes per week.

1 The Lawses claimthe interior fram ng was done incorrectly because Ri ddel
Construction failed to | eave a three-inch space between the trusses and the
top of the wall. Laws testified that he conplained to Riddell, who said he
woul d take care of it, but nothing was done to correct the problem R ddel
deni es every having this discussion with Laws.

12 Riddel | Construction was supposed to have received a draw, but apparently
had never requested it.



Riddell told Laws that if he was not paid for the work conpl eted
at that point, he would file a |ien against the real estate.
Laws told Riddell that he would probably have to finish the work
hi mrsel f because he was going to run out of noney, due to wasted
materials. At the tinme of the neeting, the Lawses had purchased
the land, the log hone kit, the roof, the interior wood, three
doors, and the wi ndows for approxi mtely $62,000.00. Ri ddel

had purchased pl unbi ng supplies, the trusses, the hot water
heater, the septic system and the heating and air system?®® At
the neeting, Riddell presented a figure of $37,500.00 due for
materials and | abor as of that date.

Laws testified that he was “shocked” at the anount
claimed by Riddell, but he wote R ddell Construction a check
for $30,000.00 fromthe construction account at Peopl es and
signed a $7,500. 00 unsecured prom ssory note, dated January 27,
1999, and due June 27, 1999. Riddell Construction resuned work
on the | og hone through February 3, 1999. The day after the
nmeeting, Laws informed Peoples of what had occurred. Peoples
stated that the home woul d not pass inspection with its current
probl enms and recommended Laws stop paynent on the check. He did

so without notice to Riddell, who was unaware of the stop

13 Laws testified that the heating and air systemwas not |arge enough

14 Charges for |abor as of that date were $10,100.00. Riddell had not
i nspected the house at the tinme he nmade the denand.



paynent order until February 3, 1999, when his bank inforned
hi m

Pursuant to KRS'"™ 376.010, Riddell Construction filed a
mechanic’s |ien against the Lawses’ real estate on February 5,
1999. Subsequently, Riddell Construction filed a conplaint on
February 16, 1999, for the nonies allegedly owed by the Lawses
and on March 16, 1999, the Lawses filed an answer and counter-
cl ai m agai nst Riddell Construction, alleging duress,
m srepresentation, fraud, poor workmanshi p and breach of
warranties of merchantability, fitness for the particul ar
pur pose, and habitability, and violation of the Consuner

Protecti on Act.

Peopl es was al so naned as a party and filed an
answer on March 9, 1999. On Novenber 15, 1999, the trial court
entered an order hol ding Peoples’s clains in abeyance pendi ng
the outconme of the jury trial, as the litigation between Ri ddel
Construction and the Lawses woul d not affect Peoples’s first
l[ien on the real estate.

After various continuances, a jury trial was held on

April 22 and 23, 2002. The evidence at trial consisted of the

two unsi gned proposed contracts, the testinony of Laws, Riddell

15 Kent ucky Revi sed Stat utes.

16 d arence Powel | and Mary Powel |, who sold the real estate to the Lawses,
were named parties, but were never served with a sutmmons. O arence Powel |
was deceased at the time R ddell Construction filed the lawsuit, and Mary
Powel | had rel eased the Powells's |ien against the property on COctober 16
1998.



a representative for the manufacturer of the |og hone kit,

Ri ddel | Construction’s bookkeeper, and the job foreman. The
Lawses’ main contentions were that they had been forced to agree
that certain work had been perfornmed and to its val ue, and that
their constant conplaints had been ignored. The Lawses claim
that the evidence they presented showed that the | og honme was
constructed i nproperly and that it would cost over $80,000.00 to

correct the defects.?’

" The Lawses claimed in their brief as foll ows:

Construction began in | ate Novenber of 1998,
and was supposed to be “put in the dry” in eleven
days. The cabin was not put in the dry within that
time frane and several rainy periods resulted in
wat er danage to the cabin. The roof was assenbl ed
i ncorrectly and daylight shows through the hol es.

The porch was constructed inproperly and now sags.
One of the logs that was to be used on the porch was
used el sewhere and a substitute piece of |unmber from
a local retail lunberyard was used, altering the | ook
of the hone. Sone of the logs in the kit were cut,
whi ch altered the dinensions of the home. Materia
that was to be used as the floor inside the home was
i nstead used on the roof. A drain that was installed
at the bottom of the steps outdoors has never worked.
Stairs that were to be installed inside the house
were altered which resulted in reduced square footage
for living space [footnote omitted].

Ri ddel | Construction responded in its brief as foll ows:

The Appel |l ee conplained in his defense of the action
that the Appellee could not get the building square
however, with instruction fromthe manufacturer
representatives the workers for the Appellees erected
the walls of the honme. The Appellants’ expert

wi t ness, Paul Lawson[,] testified that the | og
package appeared to be erected correctly. The roof
was framed using manufactured trusses and a stee
roof was installed on the building. During the time
of construction between the first part of Novenber,
1998, and January 27, 1999, the Appellees faced a
great deal of rain. The roofers had difficulty
staying on the roof. It becane inpossible to dig
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Both parties tendered jury instructions!® which the
trial court found were not materially different. The trial
court submtted the following instructions to the jury:

I NSTRUCTI ON NUMBER 1

It was the duty of Larry Riddell and
Ri ddel | Construction to performthe work
contracted for in a workman |i ke manner
pursuant to the contract between Ri ddel
Construction and the Laws[es]. [In order to
find for Larry Riddell and Ri ddel
Construction under this instruction, you
nmust believe fromthe evidence that Larry
Ri ddell| and Ri ddell Construction perforned
the work contracted for in a workman |ike
manner .

Do you find for Larry Riddell and
Ri ddel |l Construction under this instruction?

Yes No

I NSTRUCTI ON NUMBER 2

It was the duty of Larry R ddell and
Ri ddell| Construction to not m srepresent
facts in order to induce the Laws[es] to use
their services. In order to find [for]
Marlin Laws and Liz Laws under this
i nstruction, you must believe fromthe
evi dence that Larry Riddell and Ri ddel

holes to install the permanent posts for the support
of the front porch because water filled the holes or
caused themto collapse. As a result, tenporary
support posts for the porch had to be used until the
posts furnished with the kit could be used. The
Appel | ants had wi ndows delivered to the site and
expected the Appellees to install them however this
was not included in the proposal under which the work
was bei ng done and the Appellees did not install the
wi ndows [citations to record omitted].

18 Neither parties’ tendered instructions were nade a part of the record.



Construction made fal se statenents to the
Laws[es] in order to induce the Laws[es] to
use the services of R ddell Construction.

Do you find for [ ] Marlin Laws and Liz
Laws under this instruction?

| NSTRUCTI ON_ NUMBER 3

“Wor kman Li ke Manner” means such care
as the jury would expect an ordinarily
prudent contractor to exercise under simlar
ci rcunst ances.

I NSTRUCTI ON NUMBER 4

If you find for Larry Riddell and
Ri ddel | Construction under |nstruction
Nunmber 1, you will determne fromthe
evi dence and state sum or sunms of noney that
will fairly conpensate Larry Riddell and
Ri ddel | Construction for such of the
foll ow ng damages as you believe fromthe
evi dence they incurred:

(a) Reasonabl e expenses incurred for
servi ces rendered.

$

(not to exceed 37, 500. 00)

I NSTRUCTI ON NUMBER 5

If you find for Marlin and Liz Laws
under instruction Nunmber 2, you wl|
determ ne fromthe evidence and state sum or
sums of noney that will fairly conpensate
Marlin and Liz Laws for such of the
foll owi ng damages as you believe fromthe
evi dence they incurred:

(a) Cost of Log Kit.

$
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(not to exceed $27, 000. 00)
(b) Supplies.

$
(not to exceed $20, 000. 00)

Proceed with this Instruction only if your

answer to Instruction No. 1 was “NO

ot herwi se, continue to Instruction No. 7.1%°

The trial court, submtted an additional instruction

as foll ows:

| NSTRUCTI ON NUVBER 62°

Even if you have found agai nst Larry
Ri ddel | and Riddell Construction under
Instruction No. 1, they nmay recover for any
services they substantially perforned to
whi ch you feel they may be entitl ed.

Do you believe that Ri ddel
Construction should recover for any services
t hey performed for which the Laws have
recei ved a substantial benefit?

9 Instruction No. 7 stated that “[n]ine or nmore of you may agree upon a
verdict. |If all 12 agree, the verdict need be signed only by the foreperson
otherwi se it nust be signed by the nine or nore who agree to it.” The only
signature that appears on the verdict formis that of the foreperson

20 The Lawses argue that this additional instruction was contrary to
Instruction No. 1, which called for a determ nati on of whether the work was
performed in a workman |ike manner. Riddell Construction argues that
Instruction No. 6 nerely called for the jury to deternmine if its work

resulted in a benefit to the Lawses. It argues that it is entitled to direct
rei mbursement for naterial purchased, which is not subject to a quality
standard with respect to “workmanship”. Further, Riddell Construction argues

that the other work was found acceptable by the Lawses’ expert witness in an
unfi ni shed state, and that the | og package appeared to be properly erected.
Thi s expert opinion, according to Riddell Construction, was based solely on
the Lawses’ interpretation of the contract, not a review of the actua
docunents, under which the work was being performed. However, in its brief
to this Court, Riddell Construction admits that there were things wong with
the construction, but states that the jury obviously found that R ddel
Construction gave the Lawses sonet hing of value for which R ddell should be
conpensat ed.
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YES NO

If your answer is “YES’, what anount
shoul d R ddell Construction recover?

$

The trial court inforned the parties that it was
addi ng the additional instruction and would take note that both
sides specifically objected to the additional instruction. The
trial court asked if they wanted to make further objections and
both parties declined. Wen the jury returned its verdict, it
mar ked “NO" on Instruction No. 1 and thus did not reach
Instruction No. 4, but marked “YES’ to Instruction No. 6, and
awar ded Ri ddel|l Construction $33,100. 00, which was |ess than
Ri ddel | Construction requested. The jury also checked “NO on
Instruction No. 2, and therefore did not reach Instruction No.
5. The trial court entered a judgnent on May 10, 2002, based on
the jury award, with interest at 12% per annumfromthe date of
the filing of the mechanic’s lien on February 5, 1999, until
pai d.

The Lawses filed a notion to alter, amend, or vacate
t he judgnent on May 12, 2002, raising various issues; however,
the only issues before this Court concern the adequacy of the
jury instructions and the sufficiency of the evidence. 1In
response to the notion, Ri ddell Construction argued that neither

party objected to the instructions and that the instructions did
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not call for inconsistent findings of fact because Instruction
No. 6 called for conpensation for services benefiting the Lawses
even though the work did not neet the standards set out in
Instruction No. 1. The Lawses’ notion was finally denied on May
9, 2003.2! This appeal followed.??

The Lawses argue (1) that Instruction No. 6, which the
trial court unilaterally added, was inproper and resulted in the
jury maki ng an i nproper award of danmages to Ri ddel
Construction; and (2) that the jury’'s award to Ri ddel
Construction under Instruction No. 6 was not supported by the
evi dence of record. In its response, Riddell Construction

argues that unlike the verdict in Anderson’s EX’ X V.

Hockensnmith, 22 the verdict in this case was not confusing, the

21 The Lawses filed a petition for wit of mandanus which was deni ed by order
entered August 13, 2003. This Court stated that relief had been granted by
the trial court in the May 9, 2003, order, disposing of the Lawses’ notion to
alter, amend, or vacate.

22 The rendition of an Qpinion in this case was greatly del ayed due to the
Lawses untinely filing of their prehearing statenment and brief.

23 322 S.W2d 489, 491 (Ky. 1959). Anderson’s Ex’x states as follows:

Here we have an erratic verdict. The jury
found for both the defendant and the plaintiff on the
sanme issues. The verdict is meaningl ess because of
the contradiction in finding for the defendant tw ce
and then in proceeding to award damages to the
plaintiff. So obscure was the intention of the jury
that the court must have resorted to speculation in
order to enter a judgnent on the verdict. Mre than
that, it will be observed that instruction No. 2
aut horized a verdict for the plaintiff of a maxi num
of $3,331.56, less $478; and instruction No. 3
aut hori zed a verdict for the defendant of a maxi mum
of $1,416.08, less any finding for the plaintiff
under instruction No. 2. |If the word “defendant” was
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jury’'s award was well within the evidence introduced by the
parties, and Instruction No. 6 was not inconsistent with the
ot her instructions.

The parties agree that in reviewing the jury
instructions, we must consider CR* 51(3), which states:

No party may assign as error the giving

or the failure to give an instruction unless

he has fairly and adequately presented his

position by an offered instruction or by

notion, or unless he makes objection before

the court instructs the jury, stating

specifically the matter to which he objects

and the ground or grounds of his objection.

The Lawses claimthat they adequately preserved this
i ssue for appeal because they tendered instructions and objected
to Instruction No. 6 prior to its submission to the jury,? but

they also argue in the alternative that we should review the

i nstructions as pal pable error. Wile we do not believe the

i nadvertently used instead of “plaintiff,” still, the
jury was bound to have credited the $1,416.08 by at

| east $478, which was directed to be done in
instruction No. 2. This but confounds confusion

The verdict does not accord with the instructions. A
jury is bound to accept and apply the law as it is
contained in the instructions. |[If it does not, the
verdi ct should be set aside as contrary to |aw
[citations om tted].

24 Kentucky Rules of Civil Procedure.

% See Brown v. Todd, 425 S.W2d 737, 739 (Ky. 1968); Surber v. Wllace, 831
S.W2d 918, 920 (Ky.App. 1992) (stating that when a party tenders
instructions that clearly state his position, an objection is not necessary);
and Cobb v. Hoskins, 554 S.W2d 886, 888 (Ky.App. 1977).
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error was preserved, ?® we do find pal pable error. CR 61.02
st at es:

A pal pabl e error which affects the
substantial rights of a party may be
consi dered by the court on notion for a new
trial or by an appellate court on appeal,
even though insufficiently raised or
preserved for review, and appropriate relief
may be granted upon a determ nation that
mani fest injustice has resulted fromthe
error.

To be pal pable, the error nust be “easily perceptible,

n 27

pl ai n, obvious and readily noticeabl e. “[T] he pal pable error

must result fromaction taken by the court rather than an act or

om ssion by the attorneys or the litigants.”?8

Relief will only
be granted froma pal pable error if a substantial possibility

exists that the result in the trial court would have been

26 W agree with the Lawses that upon tendering proposed jury instructions
under CR 51(3) they were not required to specifically object to Instruction
No. 6. However, the Lawses’ tendered instructions are not in the record, so
“we are unable to determ ne whether they clearly set forth their position
and, consequently, whether they have properly preserved the alleged error for
appeal .” Surber, 831 S.W2d at 919. The trial judge upon informng the
parties of Instruction No. 6, stated that he noted specific objections by
both parties. However, neither party nmade specific objections when given the
opportunity. “‘The inportant considerations should be: (1) the protection of
the trial court frominadvertent error; and (2) the protection of the
parties’ rights to a fair trial when counsel in good faith attenpts to
guestion the substance of [t]he instructions’” [citations omtted]. Todd,
425 S.W2d at 739. W do not find the objection nmet these considerations,
nor did it “fairly and adequately present the party’'s position with respect
to a recognized legal theory . . . .” Id

27 Burns v. Level, 957 S.W2d 218, 222 (Ky. 1998) (citing Black’'s Law
Dictionary (6th ed. 1995)).

28 Cobb, 554 S.W2d at 888. See also Carrs Fork Corp. v. Kodak M ning Co.
809 S.W2d 699, 701 (Ky. 1991).
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different but for the error.?°

The Lawses argue, and we agree,
that their substantial rights were affected by the trial court’s
action of adding Instruction No. 6. Wthout this erroneous
instruction, there is a substantial possibility that the jury
woul d have awarded | ess danmages to Riddell Construction or none
at all.

“The purpose of instructions to a jury is to submt

di sput ed i ssues of fact for their determnation,”3

and fairly
present the legal issues involved.3 “Wiile clarity in an
instruction is desirable, the substance is of greater inportance
than is the fornf [citations omitted].® Instruction No. 6
commanded the jury to deci de whether Riddell Construction had
substantially perfornmed the oral contract between it and the
Lawses. “[I]n the performance of a building and construction
contract it is the duty of the contractor to performhis work in

"33  Under the substantia

a proper and workmanli ke nmanner.
performance doctrine, a builder, upon substantial performance,

is entitled to recovery of the contract price notw thstanding

2 Butcher v. Commonwealth, 96 S.W3d 3 (Ky. 2002).

Bennett v. Horton, 592 S.W2d 460, 464 (Ky. 1979).

31 Cobb, 554 S.W2d at 887.

32 Louisville & Nashville Railroad Co. v. Blevins, 293 S.W2d 246, 248 (Ky.
1956).

33 Shreve, 777 S.W2d at 617.
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the work may have been defective or inconplete.3 However, the
doctrine further provides that the honeowner is entitled to
recover damages fromthe builder for inconplete or defective
work.3® Thus, Instruction No. 6 failed to include the entire |aw
applicable to this case. This Court in Shreve stated as
fol |l ows:

As is evident, this rule is two-part. Not

only is the contractor allowed recovery of

the contract price; of equal inportance is

the contractee’s right to recover damages.

Wthout the second half of this rule

“substantial performance” would sinply

anount to a windfall for the breaching

contractor. W think that the objected-to

instruction did not accurately state the

relative rights of the parties in this

regard. It put the jury in an either/or

position, forcing themto choose between

finding for the plaintiffs or finding for

t he defendant.3®

Li kewi se, we conclude that Instruction No. 6 was
m sl eading to the jury because it only dealt with one aspect of
t he substantial performance doctrine, i.e., recovery by the
contractor. The instructions failed to allow for recovery by
the Lawses for danages due to the unworkman |ike quality of

Ri ddel | Construction’s performance. |Instruction No. 1 required

the jury to decide whether Riddell Construction’ s work was of a

34 Meador v. Robinson, 263 S.W2d 118 (Ky. 1953).

% 1d.

36 Shreve, 777 S.W2d 618.
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workman |ike quality and the jury answered in the negative.
Instruction No. 4 allowed Riddell Construction to recover if the
jury found that its work was of a workman |ike quality, but
there was no converse instruction allowing the Lawses to recover
for Riddell Construction’s failure to performits duties in a
wor kman |i ke manner. The only way the Lawses coul d recover
under the instructions submtted to the jury was if it was found
under Instruction No. 2 that Riddell Construction m srepresented
the facts to the Lawses to induce themto use its services. The
jury found in favor of R ddell Construction under this
instruction, and thus, the Lawses recovered not hi ng.

The jury’s determ nation that the Lawses were not
msled in any way by Riddell Construction does not negate the
fact that the jury also found that Riddell Construction s work
was not of a workman like quality. Under the substanti al
performance doctrine, it was error for the trial court not to
instruct the jury to consider awardi ng damages to the Lawses
simul taneously with the award to R ddell Construction for the
benefit received by the Lawses. “Where a verdict is anbi guous,
irregular or defective in formor in substance, a trial court
has the power, indeed, the duty when its attention is called to
the verdict, to require the jury to reconsider and change its

verdi ct whether or not the court is requested to do so”
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[citations omt

failure to do s

ted].3® W conclude that the trial court’s

oin this case constituted pal pable error

entitling the Lawses to a new trial.

In Pal more, Kentucky Instructions to Juries, 3 the

following instr

1

uctions are provided:

It was P's duty under the contract with
Dto build the honme in a good and

wor kmanl i ke manner, free of defects,
and in accordance wth the plans and
specifications referred to in the
contract. |If you are satisfied from
the evidence that P substantially
performed this duty, you will find in
his favor and award hi mthe sum of

$ [ unpai d bal ance of contract
price], |less, however such anount as
you may find Dto be entitled to deduct
under Instruction 2.

O herwi se you will find for Don P's

cl ai m agai nst him

If you find for P under Instruction 1
but are further satisfied fromthe

evi dence that although P substantially
performed his duty under the contract
there were defects in the construction
which P did not correct, then you wll
determ ne fromthe evidence the cost
reasonably required in order to correct
or renmedy such defects and (a) if that
anount is not nore than $
[unpai d bal ance of the contract price],
deduct it fromthe bal ance ot herw se
due P on the contract as provided in
Instruction 1; (b) if, however, you
find such cost to be nore than

$ [ unpai d bal ance on the
contract price], you will determ ne

37 Anderson’s EXx’ X,

322 S.W2d at 490.

% pal more, Kentucky Instructions to Juries, § 38.05 (5th ed. 1989).
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fromthe evidence the difference
between the fair market value of P's
property with the building as it should
have been constructed and its fair

mar ket value with the building as it
actually was constructed, and award D
ei ther the anount of this difference or
t he reasonabl e cost of renedying or
correcting the defects, whichever is
the | esser, fromwhich figure you wll
t hen deduct the sumof $
[unpai d bal ance of the contract price]
and award the resulting sumto D.

The term “fair market value” as used in
this instruction is the price that a
person who is willing but not conpelled
to buy would pay and a seller willing
but not forced to sell would accept for
the property in question.

If you find for D under Instruction 1,
and are further satisfied fromthe
evidence that P failed substantially to
performhis duty as set forth in
Instruction 1, you will find for D on
hi s counterclaimagai nst P and award
himthe sumof $ [ anount

deposited or paid on the unconpl eted
contract].

[ Number of jurors required for a
verdict. See Instruction 9, Sec.
15.01.]

The above instructions are consistent with the hol ding

in Shreve and clearly indicate the necessity of determ ning any

recovery for the owner of the property in awarding the

contractor damages for substantial performance of the work.

VWhile the instructions in this case allowed for a determn nation

of the quality of Riddell Construction’s work, they provided no
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remedy to the Lawses for danages resulting from R ddel
Construction’s failure to performthe work in a workman |ike
manner. Having concluded that the instructions to the jury were
i nadequate and constituted pal pable error, we do not reach the
Lawses’ second i ssue of whether the verdict was supported by the
evi dence.

Accordingly, the trial court having erroneously
instructed the jury in this case and such error constituting
pal pabl e error which affected the substantial rights of the
Lawses, we vacate the judgnent of the Madison G rcuit Court and

remand this matter for a newtrial consistent with this Opinion.

ALL CONCUR
BRI EF FOR APPELLANTS: BRI EF FOR APPELLEE
Traci H. Boyd Philip M Ownens
Lexi ngt on, Kentucky I rvine, Kentucky

-21-



