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SCHRODER, JUDGE: This is an appeal from an order changi ng
primary residential custodian of the mnor child from appel |l ant
to appellee, and term nating appell ee’s mai ntenance obligation.
Upon review of the record and hearing in this case, we reverse

both as to the nodification of custody and as to the term nation

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110 (5)(b) of the Kentucky Constitution
and KRS 21.580.



of maintenance. The matter is remanded for any necessary
proceedi ngs consistent with this opinion.

The parties, Helen Guffey and Jerry Quffey, were
married in 1996 in Hong Kong and di vorced by decree of
di ssolution entered on February 27, 2001. One child was born of
the marri age, James GQuffey, born Cctober 14, 1996. Anot her
child, Nicole Guffey, who was born before the parties’ marriage
and who was not Janes’ biological child, lived with the parties
during the marriage. The separation agreenent, which was
i ncorporated by reference into the decree, provided that the
parties woul d have joint custody of Janes and that Hel en woul d
be the primary residential custodian of the child. Helen was to
continue to be the sole custodian of Nicole. Jerry was given
reasonabl e visitation with James and Nicol e.

At the tinme of the divorce, Jerry was 35 years of age
and Helen was 28. Jerry is enployed as an airline pilot,
ear ni ng approxi mately $48,000 a year in 2003. Helen, who is
fromthe Philippines and not an Anerican citizen, apparently did
not work outside the hone during the marriage. Per the
separation agreenent, Jerry was to pay Helen $1,000 a nonth, of
whi ch $580 was designated as child support for Janes, and $420
was designated as mai nt enance.

After the divorce, Jerry noved to O arksburg, West

Virginia to be near his base, Pittsburgh. He would normally
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exercise his visitation with the children at his parents’ hone
in 3 asgow, Kentucky every other week. During that tine, Helen
and the children were living in the marital residence in

A asgow. I n Cctober 2002, Helen noved with the two children to
Lebanon, Tennessee without telling Jerry. The evidence

est abl i shed that Lebanon was about an hour’s drive from G asgow.
At the hearing in this case, Jerry testified that he had to find
out where they had noved on his own and did not |earn that they
had noved to Lebanon, Tennessee until two weeks later. After

t he nove, Helen did, however, continue to bring the children to
G asgow for visitation every other week per the infornal
visitation schedule the parties had established.

On March 3, 2003, Jerry filed a notion requesting that
hi s mai nt enance obligation be suspended. Jerry thereafter
anmended the notion, requesting nodification of custody as to
James and Nicole. Specifically, Jerry sought to be naned the
primary residential custodian of both children. The court held
a full evidentiary hearing on the maintenance and custody issues
on Septenber 18, 2003. On Septenber 23, 2003, the court entered
its findings of fact, conclusions of |aw and order in which it
term nated mai ntenance to Hel en and naned Jerry primary
residential custodian of Janes and Nicole. The basis for the
custody award as to Nicole was a finding that Jerry was a de

facto custodian of Nicole pursuant to KRS 402.270(1). Upon
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Helen’s notion to anend, alter or vacate, the court entered an
anended order on Cctober 24, 2003, retaining Helen as the sole
custodi an of Nicole. The court found that Jerry did not sustain
hi s burden of proof that he was the primary caregiver of N cole
under KRS 403.270(1)(a). The court’s rulings as to term nation
of mai ntenance and primary residential custody of Janes were
unchanged. Hel en now appeal s those rulings.

Modi fication of Custody Hearing

Hel en first argues that the trial court erred in
setting a nodification of custody hearing pursuant to KRS
403.350. Helen maintains that Jerry did not present sufficient
facts to warrant a custody nodification hearing in this case.
KRS 403. 350 provides that “a party seeking a . . . nodification
of a custody decree shall submt together with his noving papers
an affidavit setting forth facts supporting the requested order
or nodification.” Under KRS 403.340(3), a prior custody decree
cannot be nodified unless the court finds “that a change has
occurred in the circunstances of the child or his custodian, and
that the nodification is necessary to serve the best interests
of the child.” In determining if a change has occurred
necessitating nodification for the best interests of the child,
the court is to consider the follow ng:

(a) Whether the custodian agrees to the
nodi fi cati on;



(b) Whether the child has been integrated
into the famly of the petitioner with
consent of the custodian;

(c) The factors set forth in KRS 403.270(2)
to determ ne the best interests of the
chil d;

(d) Whether the child s present environnment
endangers seriously his physical, nental,
noral, or enotional health;

(e) Whether the harmlikely to be caused by
a change of environnment is outweighed by its
advantages to him and

(f) Whether the custodian has placed the
child with a de facto custodi an.

KRS 403. 340(3).

Pursuant to KRS 403.340(4), “In determ ning whether a
child s present environnent may endanger seriously his physical,
mental, noral, or enotional health, the court shall consider al

rel evant factors, including, but not limted to:”

(a) The interaction and interrel ationship of
the child with his parent or parents, his de
facto custodi an, his siblings, and any ot her
person who nmay significantly affect the
child' s best interests;

(b) The nmental and physical health of al

i ndi vi dual s i1 nvol ved;

(c) Repeated or substantial failure, wthout
good cause as specified in KRS 403. 240, of
ei ther parent to observe visitation, child
support, or other provisions of the decree
whi ch affect the child, except that

nodi fication of custody orders shall not be
made solely on the basis of failure to
conply with visitation or child support
provi sions, or on the basis of which parent
is nore likely to allow visitation or pay
child support;

(d) If donestic violence and abuse, as
defined in KRS 403.720,is found by the court
to exist, the extent to which the donestic
vi ol ence and abuse has affected the child
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and the child s relationship to both
parents.

The affidavit submtted by Jerry in support of his

notion to nodify provided in pertinent part:

2. In Cctober, 2002, Respondent (hereafter
Hel en) noved to Tennessee and failed to
notify himof her intention to nove. At
that time, the children were uprooted from
their 3 bedroom 2-bath house in Barren
County and fromthe school they were
attendi ng and had attended and were noved to
a town where they had no friends or famly.

3. Since that tinme, he has noted a marked
change in N cole; she is quiet and w t hdrawn
and no | onger the vivacious out-going child
she once was.

4. Hel en has been all ow ng her boy-friend to
stay all night while the children are
present and Jerry believes that this sudden
change and insertion of a new adult male in
their lives has been danaging to the
children and it is not in their best

interest that they remain with Hel en

An affidavit of Jerry’'s sister, Sue Jester, was al so
submtted. This affidavit stated in pertinent part:

2. She is famliar with Helen Guffey and has
observed her in the conpany of her boy-
friend whose nane affiant does not know,
affiant has al so seen the vehicle which Ms.
Quffey’ s boyfriend drives.

3. During the night on February 20, 2003,
she saw the vehicle at the residence of Ms.
@uffey in Lebanon, Tennessee; the children
were there that night.



Whet her a party has alleged sufficient facts to
warrant a hearing on nodification of custody is a matter within

the discretion of the trial court. See Wst v. West, 664 S. W2d

948 (Ky.App. 1984). A court’s decision to hold a nodification
hearing will be upheld so long as the affidavits submtted
contain facts which establish adequate cause for such a hearing.

G adish v. dadish, 741 S.W2d 658 (Ky.App. 1987). “Gven the

trial court’s reluctance to change custody, the novant nust
present facts in his affidavit that conpel the court’s
attention.” West, 664 S.W2d at 949. Fromour review of the
above affidavits, we believe they contained facts which brought
James’ wel |l -being into question as a result of two changes in
his life - the sudden nove to Tennessee and Helen’s new
boyfriend. Accordingly, the court acted within its discretion
in holding the hearing to further inquire into whether a

nodi fication of custody was necessary to serve the best
interests of the child.

Modi fication of Custody

Hel en’ s next argunment is that the trial court erred in
nodi fyi ng cust ody and designating Jerry as the primary
residential custodian. A court’s findings of fact nade pursuant
to a custody decision will not be overturned unless they are

clearly erroneous. CR 52.01; Reichle v. Reichle, 719 S.W2d 442

(Ky. 1986). Findings of fact are clearly erroneous if they are
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mani festly agai nst the weight of the evidence. Wlls v. Wlls,

412 S.W2d 568 (Ky. 1967). The trial court’s ultinmate decision
as to custody will not be disturbed absent an abuse of

di scretion. Cherry v. Cherry, 634 S .W2d 423 (Ky. 1982). A

court will be deened to have abused its discretion if its

deci sion is unreasonable or unfair. Kuprion v. Fitzgerald, 888

S.W2d 679 (Ky. 1994). The party seeking nodification of
cust ody under KRS 403. 340 nust bear the burden of proof.

Wl cher v. Wlcher, 566 S.W2d 173 (Ky. App. 1978).

Hel en, who was 31 years old at the tinme of the
hearing, represented herself at the nodification hearing. 1In
her testinony, she admitted that she did not tell Jerry that she
and the children had noved to Tennessee. Hel en maintained that
she never told himbecause he and his famly were harassi ng her
and she wanted to get away fromthem Helen testified that she
chose to nove to Lebanon, Tennessee because she had many
Philippine friends there. Helen stated that before noving
there, she and the children had visited friends in Lebanon on
mul ti pl e occasi ons.

When Hel en and the children first noved to Tennessee
Hel en did not have a job. Shortly thereafter, she got a job as
a waitress at a Mexican restaurant. Helen admtted that on a
coupl e of occasi ons when her children were not in school, she

woul d take themto the Mexican restaurant when she worked



because she did not have childcare. She testified, however,
t hat she now has an ol der woman friend who watches the children
when she nust be gone. After the Mexican restaurant closed, she
wor ked ot her jobs — selling Mary Kay cosnetics, as a
receptionist, and occasionally cleaning houses. Helen testified
that at the time of the hearing, she was not working because she
was a full-tinme student at Cunberl and College in Tennessee. She
stated that with going to school and taking care of the
children, she had no tinme to work outside the hone.

Hel en testified that she has a friend and nentor in
Lebanon nanmed Dr. Larry Menifee, who is a professor at
Cunberl and Col |l ege. According to Helen, Dr. Menifee is married
and has several children and grandchildren. She testified that
three or four tinmes a week, he would cone to her apartnent after
the children were in bed. She stated that he was tutoring her
to hel p her pass her GED so she could get into college. She
said that the tutoring was necessary because of her difficulties
with the language. Helen testified that her children call Dr.
Meni f ee “grandfather” and that he once went to G andparents Day
at the children’s school when Jerry’s parents could not cone.
Hel en admtted that Dr. Menifee often brought groceries for her
when he canme to her apartnent and that she had on occasion
borrowed noney fromhim She insisted, however, that she had

pai d hi m back



Peter Cash, a private detective hired by Jerry,
testified at the hearing that he observed Dr. Menifee on Mrch
3, 2003, |eave Cunberl and College, go to Kroger, and then
proceed to Helen’s apartnent at around 8:30 p.m Cash stated
t hat Hel en was not there when Dr. Menifee arrived and that Dr.
Meni f ee apparently let hinmself in wth his own key. Cash
testified that at around 9:56 p.m, Helen and both children
arrived at the apartnment. According to Cash, he observed the
lights go out in the apartnent at 11:20 p.m, and the lights
were still out at 12:15 a.m when Cash |left and ended his
surveillance for the evening. Cash testified that he conducted
surveillance of Helen's apartnment two ot her evenings that sane
week and observed Dr. Menifee arrive after 9:00 p.m and the
lights go out at 11:30 p.m Wen Cash ended his surveillance on
t hose eveni ngs between 12:15 a.m and 1:30 a.m, Dr. Menifee was
still at the apartnent.

Jerry’s sister, Sue Jester, testified that she had
gone to Tennessee twice to see what cars were at Helen's
apartnent. She stated that she had observed Hel en’s boyfriend s
car during the day on one date and in the eveni ng on anot her
dat e.

Jerry also called as a witness Donnie Onen, the
principal at Eastern Elenentary School, the school the children

attended in Kentucky before noving to Tennessee. Owen testified
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that both children were well-behaved and nodel students. Owen
noted that there were a couple of instances of transportation
problenms with the children getting home fromschool. Owen
stated that the interaction he observed between the children and
Jerry was positive. He also testified that Helen’s invol venent
with the children at school was supportive, concerned, and
positive.

As to how the children were doing in school since
nmovi ng to Tennessee, Helen offered to submt sone of the
children’s schoolwork and awards fromtheir new school. On that
point, Jerry’ s counsel agreed to stipulate that the children
were |ikewi se doing well in school in Tennessee.

Jerry testified that he is a pilot for U S. A rway
Express. There was no evi dence regarding his work schedul e.
However, Jerry did testify that if he got primary residentia
custody of the children, he intended to take advantage of the
Fam |y Medical Leave Act for sone tine off to be hone with the
children. Relative to care for the children once he went back
to work, Jerry stated that he intended to contact the nanny the
parties had in Hong Kong or he mght hire an au pair. Jerry
testified that he owns a | arge ei ght-bedroom five-bathroom hone
in West Virginia and that Helen could stay there for visitation

of the children if he had primary residential custody. Jerry
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also testified that he has access to free flights for the
children and Hel en that coul d be used for visitation.

Jerry testified that since the children noved to
Tennessee, he has noticed changes in the children. However,
Jerry did not specify any changes in the behavior of Janes. The
only specific change he noted regarding N cole was that she was
different to hi mwhen Hel en was around. Helen' s explanation for
any change in Nicole' s behavior toward Jerry was the fact that
Jerry had decided to tell Nicole that she was not his biologica
child for the sol e purpose of punishing Helen. Jerry denied
telling Nicole he was not her father to punish Helen. He stated
that he nerely tried to confort Nicole when she | earned he was
not her biol ogical father.

There was evi dence presented of an instance of
donestic viol ence between the parties when Hel en cane to Jerry’s
parents’ hone one evening to kiss the children goodni ght when
Jerry was exercising his visitation there. Helen alleged that
when she tried to enter the hone, Jerry picked her up and threw
her down, bruising her side. Jerry clainmed that he had heard
from sonmeone that she was doi ng drugs that night and did not
want her near the children, so he nerely blocked her entry into
the house. Relative to this incident, there is an agreed order
in the record fromthe Barren County District Court regarding a

fourth-degree assault charge against Jerry. |In this order,
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Jerry and Hel en agree that the charge against Jerry will be
dismssed if: Jerry does not have any contact or conmunication
with Hel en except as specifically directed by Crcuit Court
orders; Jerry does not engage in any other conduct to threaten,
harass, or harm Helen; and Jerry has no nore violations of the
penal code. Helen testified at the hearing that she does not
dri nk al cohol or do drugs.

In the trial court’s final witten order, the court
summari zes the testinony of the various w tnesses and then nmakes
the foll ow ng general finding, “After considering the factors
enunerated in KRS 403.270(2), pursuant to KRS 403.340(3), the
Court finds that based upon events that have occurred since the
Decree, a change has occurred in the circunstances of the
children and nodification is necessary to serve the best
interests of the children.” In this order, the court did not
speci fy what change in the circunstances of the children
warranted nodi fication. However, on the record at the
conclusion of the hearing on the matter, the court nade the
verbal finding that Helen's relationship with Dr. Menifee was an
endangernment to the children. The court also made nuch of the
fact that Helen had taken the children with her to work at the
Mexi can restaurant.

Pursuant to KRS 403.340(3)(d), “[w hether the child s

present environment endangers seriously his physical, nental,
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noral, or enotional health” is indeed a proper factor the court
is to consider in determ ning whether a change has occurred in
the child s |ife and whether a nodification in custody is
necessary. The question before us is whether the trial court’s
finding that Helen's relationship with Dr. Menifee was an
endangernent to the children was clearly erroneous. As there
was no evidence that Dr. Menifee was abusive to or neglectful of
the children or exhibited any negative conduct around the
children, we nust assunme that the court determ ned that Helen's
relationship with Dr. Menifee was per se an endangernent to the
chi | dren.

KRS 403.270(3) provides that “[t]he court shall not
consi der conduct of a proposed custodi an that does not affect

his relationship to the child.” 1In Powell v. Powell, 665 S. W2d

312 (Ky. 1984), the Court stated as follows regarding the | ower
court’s consideration of the custodial parent’s m sconduct:

As stated in Krug v. Krug, Ky., 647 S.W2d
790 (1983), the standard to be used in

consi deration of m sconduct on the part of
the custodian is not whether it has affected
the child but whether it is likely to
adversely affect the child. *“If such a
determ nation is made, the trial court may

t hen consi der the potential adverse effect
of such m sconduct as it relates to the best
interests of the child.” Krug, Id., at 793.

Powel |, 665 S.W2d at 313. In Powel |, wherein the Court

adj udged that the | ower court properly found that the nother
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engaged in sexual msconduct |likely to adversely affect the
child, the nother had sexual relations twice with the child in

t he house with nen other than the man she was married to at the
time. The lower court in Powell, however, considered other

evi dence than the sexual m sconduct in nodifying custody. There
was al so evidence that the child was dirty, poorly clothed, and
hungry, and that the house in which he lived did not have heat
at certain tines.

In Krug v. Krug, 647 S.W2d 790 (Ky. 1983), it was

adj udged that the | ower court properly awarded custody to the
father based, in part, on the nother’s sexual m sconduct. In
that case, the nother had admtted to three affairs, one with a
man who was an al coholic and was ultimately inprisoned for
forgery. In addition, there was evidence that she had used
drugs with this nman.

In the present case, the evidence established that Dr.
Meni fee usually cane to Helen's apartnent later in the evening
when the children were in bed. There was no evi dence regarding
when Dr. Menifee left the apartnment, only that he was stil
there at around 1:00 a.m and the lights were out. Qher than
the fact that Dr. Menifee canme to the apartnent in the evening
and the lights subsequently went out, there was no evi dence
relative to a sexual relationship between Helen and Dr. Menifee.

The trial court never made a finding of fact regarding the
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exi stence of any sexual relationship. The only evidence
regarding Dr. Menifee's relationship with the children was that
they called him*“grandfather” and that he canme to their schoo
on Grandparent’s Day. 1In our view, the above did not constitute
substanti al evidence that Helen's relationship with Dr. Menifee
adversely affected or was likely to adversely affect the
children. Hence, the court’s finding that the rel ati onship was
an endangernment to the children was clearly erroneous.

G ven our ruling above, we nust now | ook at the other
evidence in the case in light of the factors in KRS 403. 340(3)
and KRS 403.270(2) to determ ne whether the court abused its
di scretion in nodifying custody and nami ng Jerry primary

resi denti al custodi an of Janes.

KRS 403.270(2)(c) — The interaction and interrelationship of the

child with his parent or parents, his siblings, and any other

person who may significantly affect the child s interest

It is undisputed that Hel en had been the primary
caregiver for both children during the marriage and after the
di vorce, and that both children are very attached to her. There
was al so evidence that N cole and Janes enjoyed a close sibling
relationship and that, up until the court’s nodification of
custody, the two children had always lived together. As to the

children’s relationship with the parents, the | ower court found,
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“The children have a good relationship with Jerry and both
parties are loving parents.” The evidence al so established that
the children had close famly ties and friends in d asgow and
that the children had made new friends since noving to
Tennessee. In particular, Jerry’'s parents, who sonetines
babysat the children and to whomthe children are very cl ose,
live in G asgow, which is nmuch closer to Lebanon, Tennessee (65
mles away) than to C arksburg, West Virginia (433 niles away).
There was evidence that the children maintained their
relationships with famly and school friends in G asgow even
after noving to Tennessee. Oher than his father, there was no

evi dence that Janes had any famly or friends in Wst Virginia.

KRS 403.270(d) — The child' s adjustnent to his hone, school, and

comuni ty

There was evidence that the children were doing well
in their school in Tennessee and had made friends there.
Additionally, there was evidence that there was a sizeable
Phi | i ppi ne popul ation in Lebanon and that Helen and the children

had made friends within this conmunity.

KRS 403.270(f) — Information, records, and evidence of donestic

vi ol ence as defined in KRS 403. 720
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As noted earlier, there was an agreed order in the
record regarding an incident of donestic violence perpetrated on

Hel en by Jerry.

KRS 403. 340(3)(d) — Whether the child s present environnent

endangers seriously his physical, nental, noral, or enpbtiona

heal th

Besides Helen’s relationship with Dr. Menifee, the
court also | ooked at the fact that Helen had taken the children
with her to work at the Mexican restaurant in determ ning that
t heir present environnment was an endangernent to the children.
However, the evidence established that: Helen no | onger works
at the restaurant; those were isol ated occasi ons when the
children were not in school; she brought videos for the children
to watch in an apartnent above the restaurant; and she now has

adequate childcare for the children when she cannot be hone.

KRS 403.340(3)(e) — Whether the harmlikely to be caused by a

change in environnment is outweighed by its advantages to him

As a result of the court’s custody order in this case,
Janmes has been forced to nove nearly 500 ml|es away to West
Virginia, where he has no friends or famly besides his father.
Significant to this Court is also the fact that according to

Jerry’s testinmony, after he has utilized his tinme under the
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Fam |y Medical Leave Act, Janes will be | ooked after by a nanny
or an au pair when Jerry is away from hone working as a pilot.

It was further acknow edged by the |lower court in this case that
this ruling will likely result in the child traveling frequently
by air for visitation, whereas, when Helen was primary
residential custodian, Jerry was the one who flew for visitation
in G asgow.

The |l ower court al so apparently considered the
parties’ contrasting housing circunstances in its order, finding
that, “[u] pon her nove to Tennessee, Helen left a three-bedroom
brick house in a nice area for a three-bedroom apartnent.” The
court then noted that Jerry’s house in West Virginia has eight
bedroons and five baths and in the past, had been used as a bed
and breakfast. Helen testified that the apartnent conplex in
Tennessee was nice, in a fine area and that a state trooper
lived in the same conplex. Helen offered as proof nunerous
phot ogr aphs of the apartnent which showit to be roony, clean,

and attractive.

Whet her the court abused its discretion in nodifying custody

given all of the relevant factors

In reviewing the record, we believe the trial court
abused its discretion in changing primary residential custody

fromHelen to Jerry. The court changed prinmary residentia
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custody fromthe parent who had been the child s primry
caregiver since birth (and away fromhis only sibling) to the
parent who travels for a living and lives 500 m|es away, where
the child has no other famly or friends and will frequently be
cared for by a nanny. In our view, such a drastic change in
custody was not justified and was thus unreasonabl e under the
facts. The court based its decision on a relationship which, as
we have al ready di scussed, was not shown to be an endanger nent
to the child, and on sone isol ated i nstances of bad judgnent
regardi ng childcare. Accordingly, the order nodifying custody
is reversed and the matter is remanded for any necessary further
pr oceedi ngs.

Term nati on of M ntenance

We next turn to the court’s termnation of Jerry’s
mai nt enance obligation. Per the terns of the parties’
separation agreenent, which was incorporated into the decree,
Jerry agreed to pay Helen $420 a nmonth in mai ntenance. There
was no end date for the maintenance provided in the agreenent.
Al so, per the separation agreenent, when Helen noved out of the
marital residence, the residence was sold and the equity was
di vi ded between the parties. There was no evidence in the
record as to how much noney Hel en received fromthe sale of the

resi dence.
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The evi dence established that when Hel en cane to the
United States with Jerry, she did not have the equival ent of a
U.S. high school education. After the divorce, Helen worked for
short periods as a waitress, a receptionist, cleaning houses and
selling cosnetics. Helen stated she had difficulty obtaining
and retaining enpl oynent because of her |ack of education.
Sonetinme in 2002 or 2003, Hel en obtained her GED and began
attendi ng Cunberland College as a full-tinme student. She
testified that she had no tinme to work outside the home while
she was going to school full-time and taking care of the
chi | dren.

Hel en testified that while she is in school, she is
able to pay for her school and the famly’ s |living expenses
t hrough her mai ntenance, support, student |oans, work study
prograns, and schol arships. Helen admtted that Dr. Menifee
of ten bought her groceries. She also stated that she had on
occasi on borrowed noney fromDr. Menifee but had paid hi mback.
There was no evidence that Dr. Menifee provided any further
nonet ary support for Hel en.

Jerry’s incone at the time of the hearing was $48, 000
a year. There was no evidence that Jerry had experienced any
change in circunstances regarding his finances since the

di vor ce.
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In deciding to term nate mai ntenance, the trial court
f ound:

Hel en has had adequate tinme in which to
prepare herself for work and additiona
rehabilitative mai ntenance woul d not be
appropriate. Furthernore, there has been a
substanti al and conti nui ng change of

ci rcunst ances that make the continuation of
mai nt enance unconsci onabl e.

Rel ative to nodification of a nmaintenance award, KRS
403. 250(1) provides:

Except as otherw se provided in subsection

(6) of KRS 403.180, the provisions of any

decree respecting mai nt enance may be

nodi fied only upon a show ng of changed

circunstances so substantial and continuing

as to make the terns unconsci onabl e.
The party seeking nodification of the maintenance award has the

burden of establishing that a change of circunstances has

occurred. MKenzie v. MKenzie, 502 S.W2d 657 (Ky. 1973).

Awar di ng mai ntenance is a matter within the discretion of the

trial court. Browning v. Browning, 551 S.W2d 823 (Ky. App.

1977). Atrial court’s findings of fact pursuant to a
mai nt enance award are subject to the clearly erroneous standard.

Adans v. Adans, 565 S.W2d 169 (Ky.App. 1978).

The | ower court does not state in its order what it
considered to be the change of circunstances which necessitated
termnation of Helen’ s maintenance. W can only presune that

the court was of the belief that Dr. Menifee was now supporting
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Hel en, al though the evidence nerely established that he bought
her groceries and sonetines | oaned her noney which she paid
back. There was no evidence that he contributed to her
financi al support beyond that.

As to Jerry’'s claimthat the short duration of the
marri age and Hel en’s young age render the maintenance award now
unconsci onabl e, we would point out that Jerry agreed to the
open-ended award of mmi ntenance in the separation agreenent and
t hus nust prove a “change of circunstances” to nodify the award.
At the tinme of the hearing, Helen was not working so she could
attend college full-time, presumably to obtain a good job and
ultimately be sel f-supporting. Fromour review of the record,
the court’s finding of a substantial and continuing change of
ci rcunst ances whi ch rendered the mai ntenance award
unconsci onabl e was clearly erroneous. Hence, the decision to
term nate mai ntenance was an abuse of discretion, and the order
term nati ng mai ntenance i s hereby reversed.

Applicability of UCCIA

As to Helen's argunment that the court inproperly
exercised jurisdiction of the case under the Uniform Child
Custody Jurisdiction Act (“UCCIA’), we would note that, as of
the tinme of Jerry’s custody notion in this case (March, 2003),

the children had not been in Tennessee for six nonths. KRS
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403.420(1)(a); KRS 403.410(5). Therefore, Kentucky was still
Janmes’ hone state at the tinme of that notion.

For the reasons stated above, the judgnent of the
Barren Circuit Court is reversed relative to its decisions to
nodi fy custody and term nate mai ntenance, and the case is
remanded for any necessary further proceedi ngs consistent with

t hi s opi nion.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
John Corey Morgan Cheryl Berry
A asgow, Kentucky A asgow, Kentucky
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