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BEFORE: GUI DUGLI AND M NTON, JUDGES; EMBERTON, SENI OR JUDGE.!
GUI DUGAI, JUDGE: In this dissolution action, Raynond Joseph
Fierro has appealed fromthe Jefferson Famly Court’s Findings
of Fact, Conclusions of Law, Decree of Dissolution and Judgment
ent ered Decenber 10, 2003, and fromthe portion of its February
6, 2004, order denying his notion to vacate, alter or anend.

I ssues raised in this appeal include the designation of furs and

jewelry as gifts, the award of mai ntenance to Cynthia Fierro,

! Seni or Judge Thomas D. Enberton, sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 100(5)(b) of the Kentucky Constitution
and KRS 21.580.



and the anount of non-marital interest in the marital residence
awarded to Raynond. W affirm

Cynthia and Raynond were married in C evel and, Onio,
on Novenber 19, 1977. They separated on Septenber 1, 2002, and
Cynthia filed a Petition for Dissolution of Marriage in
Novenber. During the marriage, Cynthia took on the role of
honmemaker, raising the children and running the house. Their
youngest child was 16 years old at the tine the petition was
filed. At the tinme of the hearing in this matter, Cynthia was
working full-tinme and earning $10.49 per hour at Aperture
Credentialing. However, she had begun Sullivan University's 2%
year culinary arts programin January 2003. Raynond worked
outside of the home during the marriage in sales for PPG
I ndustries. He earned $68,780 in 2002 and $79,017 in 2001, as
wel | as benefits.

On Decenber 10, 2003, the family court entered its
Fi ndi ngs of Fact, Conclusions of Law, Decree of Dissolution and
Judgnent, the relevant portions of which are set out bel ow

Dl VI SI ON OF PERSONALTY
The parties testified that the

personalty of the parties has been divided

between the parties. However, there are

some jewelry and furs, a John Deere garden

tractor, and a 1996 Cadillac autonobile at

issue. The Court finds the jewelry and furs

to have been gifts from[Raynond] to

[Cynthia], and she shall retain these itens
as her own property free and clear of any
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clai m of [Raynond]. The renmi ning John
Deere garden tractor shall be awarded to

[ Raynond] and the 1996 Cadill ac shall be
awarded to [Cynthia]. Thus, the Court

concl udes that the personalty of the parties
has been justly and equitably divided and
each shall retain sane free and clear of any
claimor contribution by the other.

RESTORATI ON OF NONMVARI TAL
PROPERTY/ DI VI SI ON OF MARI TAL RESI DENCE

[ Raynond] has nade a claimto a
significant nonmarital interest in the
parties’ marital residence. He has
subm tted several docunents which he clains
to be “tracing” materials which support his
claimfor a substantial nonmarital award.

[Cynthia], on the other hand, disputes
both [ Raynond’ s] tracing techni ques as wel |
as his nmethod of conputing what he believes
to be his nonmarital interest in the
parties’ marital honme, |ocated at 18702
Shel byvill e Road. [Cynthia] asserts that
Brandenburg v. Brandenburg, [] 617 S. W 2d
871 ([Ky.App.] 1981), upon which [Raynond]
bases his claim has been overrul ed by
Travis v. Travis, [] 59 S.W3d 904 ([Ky.]
2001). However, such is not the case. The
court in Travis sinply clarified the
situation with regard to increases in val ue
due to pure econom c factors versus non-
econom c factors. |In effect, it is the
opinion of this Court that Travis sinply
provi des yet another option by which marital
and nonmarital interests in real property
can be cal cul at ed.

However, despite the | anguage of both
Travi s and Brandenburg, KRS 403.190( 3)
creates a presunption that any increase in
value is marital property, and therefore,
the party asserting that they should receive
appreci ati on upon a nonmarital contribution
bears the burden of proving the portion of
the increase in value to be attributable to




a nonmarital contribution. Mreover, this
is a court of equity and such principals
must apply herein. Case lawin the
Conmonweal th is clear that a housew fe
contributes to the creation of a honme as
much as the financial provider for the
famly. A spouse should not necessarily be
puni shed sinply because of the famly’'s
deci sion that one spouse be the source of
incone for the famly while the other tends
to the home and famly.

The Court concludes that [Raynond] did
succeed in tracing a portion of the anpunt
he seeks to retain as nonmarital noney,
however, he by no neans provided the Court
enough evidence to find that he should wal k
away With over seventy (70) percent of the
mari tal residence as his nonmarital
contribution. There was a significant
anount of conmm ngling of assets of the
parties, as well as uncontroverted testinony
by both parties that they received nonetary
gifts fromparents. The problemlies in the
| ack of evidence substantiating the anmounts
and actual intent of the gifts. The only
thing certain the Court can ascertain is
t hat [ Raynond] received $33,446.00 fromthe
sale of his honme obtained through the
divorce fromhis first wife. It is
uncontroverted that he used this sumas a
down paynent on the hone the parties
purchased at Foxwood Road. It is at this
poi nt that the picture becones nuddied with
bri dge | oans, hone equity | oans, and all eged
nmonetary gifts.

In [ight of the lack of sufficient
evi dence beyond the initial down paynent on
the parties’ second hone, the Court shal
utilize the fornmula set forth in Brandenburg

v. Brandenburg, supra, and determ ne

[ Raynond’ s] proportionate nonnarit al
interest in, and through, the Foxwood
Property, and the resulting proportion in
t he Shel byville Road residence. Uilizing
such, the Court finds as foll ows:




Nonmarital contribution $32,859.00

Marital contribution $34, 287. 00
Total Contribution $67, 146. 00
NMC = 32, 859/67,146 x 106, 000 =
$51, 865. 80

MC = 34, 287/67,146 x 106, 000 =

$54. 126. 60

The Court concludes that upon the sale
of the Foxwood Road Property, [Raynond’ s]
initial nonmarital contribution had
appreciated to $51,865.80. Next, this noney
was put into the current residence |ocated
on Shel byville Road. This property was
apprai sed by both David Waternman, the Court
appoi nted apprai ser, as well as Raynond
Suel |, who was retained for a separate
appraisal by [Cynthial]. M. Waternman
apprai sed the property at $350, 000.00 while
M. Suell appraised the sane property at
$385, 000. 00. While the Court respects the
opi nions of both gentlenen, it finds that
M. Waterman's apprai sal is nost
representative of the true market val ue of
the hone, particularly in light of the
probl enms whi ch were discovered during the
i nspection process. Thus, for purposes of
determi ning each [party’s] interest in the
home for division purposes, the Court shal
utilize M. Waterman’s figure of
$350, 000. 00. Therefore, using sane, the
Court finds the foll ow ng:

Nonmarital contribution $ 51, 865.80

Marital contribution $220, 762. 60
Total contribution $272, 628. 40
NMC = 51, 865/272628.4 x 313120.23 =
$59, 555. 46

MC = 220762/ 272628. 4 x 313120.23 =
$253[,]533. 45

The Court concludes that [Raynond] has
a nonmarital interest in the Shelbyville
Road property in the amount of $59, 555. 46.
The parties have a nmarital interest in the
home in the anobunt of $253,533.45, with each



being entitled to one half, or $126, 766. 72.
It was established at trial that [Raynond]

W shes to retain the residence and purchase
[Cynthia s] interest in sane. Therefore, in
order for [Raynond] to buy out [Cynthia’ s]
interest in the residence, he shall pay to
her the sum of $126, 766. 73 pursuant to terns
agreeable to purchaser and seller. 1In the
event such agreenent cannot be reached
within sixty (60) days of the date of this
Judgnent, the residence shall be placed on
the market for public sale.

MAI NTENANCE

An award of maintenance is within the
di scretion of the Court. WMss v. Mss, []
639 S.W2d 370 ([Ky.App.] 1982).
Mai nt enance cannot be awarded until a
division of marital property has been
achi eved, and the award is predicated on
whet her the party seeking mai ntenance | acks
sufficient property to neet her reasonable
needs, and whether she is unable to support
hersel f through appropriate enpl oynent.
Drake v. Drake, [] 721 S.W2d 728 ([Ky. App. ]
1986). The Court has discretion to set a
mai nt enance award at an anount and for a
period of time as it deens just based upon
the followng factors: (a) the financial
resources of the person seeking nmai nt enance;
(b) the time necessary to acquire the
education or training necessary to find
appropriate enploynent; (c) the standard of
living established during the marriage; (d)
the duration of the marriage; (e) the age
and physical and enotional condition of the
person seeki ng nmai ntenance; and (f) the
ability of the spouse to neet his needs
whil e neeting those of the spouse seeking
mai nt enance. KRS 403.200(2). Furthernore,
the Court may order nmaintenance even if the
spouse seeking it is enployed, but is living
bel ow t he standard to which she had becone




accustoned during the marriage. Drake v.
Dr ake, supra.

The parties in this matter have been
married for over twenty-two (22) years. It
was wel | established that, during the
marri age, [Raynond] was the primary incone
producer while [Cynthia] was the primary
caregiver for the children as well as the
one who ran the household on a daily basis.
[Cynthia] did engage in sonme enpl oynent
during the marri age, however, none for a
substantial period of tinme and at no
position did she earn nore than $11. 00 per
hour .

As noted above, [Cynthia] is forty-nine
(49) years of age and, while she is in
rel atively good health, she does have sone
nmedi cal issues which nmust be maintained on a
daily basis. [Cynthia] suffers froma
hyperactive thyroid, asthma and has ki dney
i ssues. In addition, she has di abetes and
is Type 1 Insulin dependent.

Both parties submtted expense lists
whi ch appeared to the Court to be somewhat
inflated. [Cynthia] has a roomate who
al l egedly contributes “approxi mately
$400. 00" per nonth, however, it is asserted
t hat none of this contribution is for the
pur pose of contributing to rent or ordinary
household bills (i.e., electricity, phone,
etc.).

By the sane token, [Raynond] tendered a
list of expenses, however, he adm tted that
a nunber of the clainmed expenses were
actually for the parties’ son. For exanple,
car paynment and car insurance are actually
for the benefit of Anthony as [Raynond’ s]
enpl oyer provides himw th a conpany
vehicle, insurance for that vehicle, as well
as other fringe benefits associated with his
enpl oynent .



Despite the issues surrounding the
nont hly expenses of the parties, the Court
concludes that [Cynthia] is entitled to
mai nt enance. In light of the foregoing
di scussion regarding both the statutory
requi renents as well as the factors set out
in case law, it is clear that [Cynthia] is
unabl e to neet her reasonabl e needs through
appropriate enploynent. [Cynthia' s] earning
history, as well as her age and current
heal th probl ens, convince the Court that she
will not be able to obtain enploynent at a
hi gher incone | evel than that at which she
is currently earning. Moreover, her current
heal th concerns require a constant
prescription intake as well as nedical
oversi ght.

Upon review of the circunstances

surrounding this matter, the Court concl udes

t hat mai ntenance is proper. The Court

directs that [Raynond] shall pay to

[Cynthia] the sum of $1,000.00 per nonth for

a period of ten (10) years. Said paynents

shall commence on the first day of the nonth

i medi ately following the entry of this

Order and shall be payable on the first day

of each nonth thereafter.

Raynond filed a notion for reconsideration on these
three issues as well as on the child support award. The famly
court denied the notion, except as to the child support portion,
which was altered. This appeal foll owed.

Raynond raises three issues in his brief: 1) that the
famly court abused its discretion by refusing to divide gifts
of jewelry and furs as marital property; 2) that the famly

court’s award of mai ntenance was an abuse of discretion; and 3)

that the famly court abused its discretion by failing to award



a nore substantial anpbunt of non-marital interest in the marital
residence to Raynond. On the other hand, Cynthia asserts in her
brief that the famly court did not abuse its discretion and
that its decision should not be reversed for any reason.

Qur standard of review in dissolution actions is well
settled, and was recently restated by this Court in Hunter v.
Hunt er: 2

Under CR[] 54.02, in an action tried w thout
a jury, “[f]lindings of fact shall not be set
aside unless clearly erroneous, and due
regard shall be given to the opportunity of
the trial court to judge the credibility of
the witnesses. The findings of a

conmi ssioner, to the extent that the court
adopts them shall be considered as the
findings of the court.”[] A factual finding
is not clearly erroneous if it is supported
by substantial evidence.[] Substantia

evi dence i s evidence, when taken alone or in
light of all the evidence, which has
sufficient probative value to induce
conviction in the mnd of a reasonabl e
person.[] An appellate court, however,
reviews |legal issues de novo.[] (Footnotes
omtted.)

Wth this standard in mnd, we shall review the case before us.
Raynond first argues that the famly court should have
divided his gifts of furs and jewelry to Cynthia during the
marriage as marital property, rather than awarding themto
Cynthia as non-marital gifts. 1In response, Cynthia points out

that in his tendered findings of fact, Raynond suggested that

2 127 S.W3d 656, 659 (Ky.App. 2003).



each party should retain the personal property in his or her
possession, and that this would create a just division of
marital personal property. Cynthia argues that even if the
famly court had held that the jewelry and furs were marital
property as requested by Raynond, they woul d have been assi gned
to her anyway pursuant to Raynond s request.

KRS 403. 190(2) (a) excepts from“marital property” al
“Ip]roperty acquired [by either spouse subsequent to the
marriage] by gift, bequest, devise, or descent during the

marriage and the income derived therefrom” O Neill v. ONeill?

sets out a four-part test to determ ne whether property given
from one spouse to another falls within the statutory neani ng of
“gift”:

In each case, consideration should be given
to the source of the noney with which the
“gift” was purchased, the intent of the
donor at the tinme as to intended use of the
property, status of the marriage
relationship at the tinme of the transfer,
and whet her there was any valid agreenent
that the transferred property was to be
excluded fromthe marital property.[%]

In ONeill, the husband testified that the itens in question,
including a ring with an apprai sed val ue of $35, 000 and ot her

jewelry with an apprai sed val ue of $15, 900, were purchased as

2 600 S.W2d 493 (Ky.App. 1980).

4 1d. at 495.
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i nvest nent s. However, in Ghali v. Ghali,® the sanme court held

that the evidence supported the trial court’s determ nation that
two rings given to the wife were gifts. And recently this Court
agai n addressed this issue in Hunter,® holding that “the intent
of the purported donor is considered the primary factor in
determ ni ng whether a transfer of property is a gift.

Whet her property is considered a gift for purposes of a divorce
proceeding is a factual issue subject to the clearly erroneous
standard of review” (Ctations omtted.)

In the present matter, we cannot concl ude that the
famly court was clearly erroneous in finding that the jewelry
and furs were given to Cynthia as gifts. Al though the itens
were purchased with marital funds, as was the case in O Neill
Raynmond di d not present any evidence that those itens were
i ntended to be anything other than gifts. Furthernore, the
relatively | ow apprai sed values of the jewelry ($2,590) and furs
($435) would tend to negate any claimthat the itens were bought
for investnent purposes. The famly court did not abuse its
di scretion in awarding the jewelry and furs to Cynthia as gifts.

We shal |l next address Raynond’ s argunent that the

famly court abused its discretion in awardi ng mai ntenance to

5 596 S.W2d 31, 32 (Ky.App. 1980).

6 127 S.W3d at 660. See also 15 Ky. Prac. Donmestic Relations L. § 15.18
(2003).
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Cynthia in the anobunt of $1,000 per nonth for ten years. He
argues that Cynthia was awarded sufficient property to provide
for her reasonabl e needs and that she coul d support herself
t hrough appropriate enploynent. Cynthia disagrees, arguing that
the famly court’s findings were supported by the evidence.

KRS 403. 200(1) provides that a court may grant
mai nt enance only if it finds the spouse seeking it:

(a) Lacks sufficient property, including

marital property apportioned to him to

provide for his reasonabl e needs; and

(b) Is unable to support hinself through
appropriate enpl oynent.

The deci sion whether to award mai ntenance is reviewed for abuse
of discretion.” Once it has been decided that mintenance is
appropriate, a court nust then consider all relevant factors in
determ ning the amount and duration of maintenance pursuant to
KRS 403. 200(2). These factors include the spouse’s financi al
resources, the tinme needed to obtain sufficient education or
training, the standard of living during the marriage, the
duration of the marriage, the age and condition of the spouse
seeki ng mai ntenance, as well as the ability of the paying spouse
to meet his needs. Simlarly, “the anmount and duration of

mai ntenance is within the sound discretion of the trial court.”®

" Powel | v. Powell, 107 S.W3d 222, 224 (Ky. 2003); Sayre v. Sayre, 675 S.W2d
647, 647 (Ky.App. 1984).

& Wl don v. Wl don, 957 S.W2d 283, 285 (Ky.App. 1997).
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We shall first address the famly court’s decision to
award mai nt enance. After setting out the applicable |aw, the
famly court recognized the primary facts introduced during the
hearing, including the length of the marriage, that Raynond was
the primary income-producer while Cynthia ran the househol d and
rai sed the children, Cynthia s age and nedi cal conditions, as
well as their “sonmewhat inflated” nonthly expenses. The famly
court concluded that, “[i]n light of the foregoing discussion
regardi ng both the statutory requirenents as well as the factors
set out in case law, it is clear that [Cynthia] is unable to
nmeet her reasonabl e needs through appropriate enploynent.” The
famly court also indicated that Cynthia would not ever be able
to earn nore than what she was currently earning, which, coupled
with her age and health problens, Ied to a maintenance award of
$1, 000 per nonth for ten years.

Regarding Cynthia's entitlenment to nmaintenance, we
agree wth Raynond that the famly court did not specifically
address the first prong of the test, nanely whether she | acked
sufficient property, including marital property, to provide for
her reasonabl e needs. However, we can infer fromthe famly
court’s ruling that this factor was considered and that even
with the marital property awarded to her there is sufficient

evi dence of record to establish her entitlenent to nai ntenance.
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The famly court did not abuse its discretion in this
determ nati on.

Next, we nust address the anmount and duration of the
mai nt enance award. The fam |y court awarded Cynthia $1, 000 per
month for ten years, reasoning that because of her earning
hi story, age and health problens, she would not be able to earn
any nore than she was currently earning. The record contains
substantial evidence to support both the amount and duration of
the award, based upon the length of the marriage, Cynthia' s
efforts to obtain training, as well as Cynthia s age and health
conditions. Furthernore, the maintenance award was limted to
ten years, rather than being unlimted. Wile we note that
Cynthia's future conpletion of the culinary arts program m ght
have sone inpact on her earning potential, that would be a
matter to raise in a notion to nodify maintenance. The famly
court did not abuse its discretion in the anount or duration of
mai nt enance awar ded.

We shall next address Raynond s argunent that he
shoul d have received a larger non-marital interest in the
marital residence. He asserts that precise tracing of non-
marital property is not required and that he satisfied his
burden of tracing his clainmed non-marital assets, entitling him
to a 73% non-marital interest in the marital residence. Cynthia

di sputes this claim arguing that Raynond did not present
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sufficient evidence to neet his burden by clear and convinci ng

evi dence and that his reliance on Allen v. Al len® and Chenault V.

Chenaul t° is mi spl aced.

While we agree with Cynthia that Allen and Chenaul t

have different factual patterns, we are still able to utilize
t hose opinions for the proposition that tracing is required. 1In
Chenaul t, our Suprene Court addressed this requirenent:

In KRS 403.190(2)(b), marital property
is defined, in part, as “all property
acquired by either spouse subsequent to the
marriage except: . . . (b) Property acquired
i n exchange for property acquired before the
marriage or in exchange for property
acquired by gift, bequest, or devise or
descent.” Subsection (3) of KRS 403.190
creates a presunption that all property
acquired during the marriage is marital
property, but permts this presunption to be
overcome by proof that the property was
acquired as in subsection (2) of the
statute. Numerous decision of this Court
and the Court of Appeals have construed this
statutory provision and fromthese decision
has energed the concept of “tracing”
al though this termis nowhere found in the
statute. [

The Chenault court then held that “we shall adhere to the

general requirenment that nonmarital assets be traced into assets

owned at the time of dissolution, but relax sone of the

° 584 S.W2d 599 (Ky.App. 1979).
10 799 S.W2d 575 (Ky. 1990).

1 |d. at 578.
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draconi an requirements heretofore laid down.”?'?

(Enphasi s
added. )

In the present case, the famly court did in fact give
Raynond credit for his non-marital interest in the nmarital
resi dence, which was conprised of funds he received fromthe
sale of a house he owned during his first marriage. After that,
the fam |y court described the situation as “nuddied with bridge
| oans, hone equity | oans, and all eged nonetary gifts.”
Furthernore, and despite the notebook of docunentary evidence he
i ntroduced, Raynond was unable, and admtted he was unable, to
provi de any docunentary verification to create a record of what
noney he clainmed was non-marital. He admtted that the cl osest
docunmentary proof was his and his nother’s tax records. W
agree with the famly court that Raynond did not provide enough
tracing evidence to establish his entitlenent to be awarded any
nore of a non-marital interest, especially in Iight of the
significant conm ngling of assets that took place in this case.
The fam |y court did not abuse its discretion in limting
Raynond’ s non-marital interest in the marital residence.

For the foregoing reasons, the famly court’s judgnent
is affirmed.

ALL CONCUR

12 |d. at 579.
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