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BEFORE: BUCKI NGHAM JOHNSON, AND SCHRCDER, JUDGES.

SCHRCDER, JUDGE: Ellis Bowing petitions for a review of a
deci sion of the Wrkers’ Conpensation Board which affirned a
deci sion of the Adm nistrative Law Judge whi ch denied benefits
for an alleged work injury to appellant’s back. The question
came down to an issue of fact as to whether the disability was
due to a work-related injury or a subsequent non-work-rel ated
infjury. A review of the conflicting evidence reveals no

flagrant errors in assessing the evidence, therefore we affirm



The facts of the case, as stated by the Board are
t hat :

Bowing testified he suffered a work-
rel ated acci dent on August 3, 2001. On that
occasion, he was lifting a box of paper
whi ch was “stuck to the floor” when he
experienced | ow back pain. Bowing
descri bed his pain on that date as being
slightly above his belt line on the right.
He left work early and sought nedica
treatnment the follow ng day at the Mary
Brecki nri dge Hospital energency room At
t he emergency room he was given an
injection of Demerol. A First Report of
Injury regarding the incident was prepared
by Leslie County on August 6, 2001.

The emergency roomrecord from Mary
Brecki nri dge Hospital, dated August 4, 2001,
| ogged that Bowling reported his injury
occurred at home, rather than at work, and
t hat he had experienced a prior back injury
and prior back pain. Bow ing denied the
accuracy of that record. X-rays of
Bow i ng’ s | unbosacral spine nmade August 6,
2001, reveal ed slight narrowing of the disc
space at L5-S1. Bowling admtted that when
he was 19 years old, he had been di agnosed
with arthritis in his back. Follow ng the
acci dent, Bowling was off work for
approxi mately three weeks. Thereafter, he
was rel eased without restrictions on August
22, 2001, at which tinme he went to work for
Begl ey.

Bowl i ng worked at Begley for five weeks
pul l'ing and stacking |lunber. Bowing
testified that on August 31, 2001, during
hi s enpl oynent at Begl ey, he struck his head
on an |-beam and sought medical treatnment at
Mary Breckinridge Hospital where his head
and neck were x-rayed. Apparently, this
accident resulted in no pernmanent injury.



In Cctober 2001, Bow ing was offered
anot her bus route by Leslie County. As a
result, he re-entered Leslie County’s enpl oy
where he continued to work until July 20,
2002. Bowling testified he quit work at
that tinme because of ongoing problens with
hi s | ow back.

I n August 2002, Bow i ng agai n sought
medi cal treatnment for his | ow back. Prior
to that tine he had not seen a physician as
a result of his alleged accident at Leslie
County since August 22, 2001. After
resumng treatnment the foll ow ng year at
Beechfork Cinic, Bowing was referred to
Dr. Joseph WIllians. On Septenber 18, 2002,
Bow i ng underwent an MRl at the After Hours
Cinic in Hazard, Kentucky, which reveal ed
an L5/ S1 disc herniation on the left.

Bow ing testified that based upon that MR
Dr. WIlianms reconmended surgery. On
Novenber 21, 2002, Dr. WIllians perforned a
left unilateral L5/S1 | am nectony with

di scectony and foram notony. Subsequent to
surgery, Dr. Wllians treated Bowing in
foll owup through May 2, 2003. Bow ing has
since cone under the care of Dr. John
Glbert, Dr. WIlians’ partner.

Bow ing testified he has not returned
to work since July 2002 because he has not
yet been released by his treating
physi ci ans. At present, he continues to
experience pain in his |ow back and ri ght
| eg, which is aggravated by prol onged
sitting, prolonged standing and genera
physical activity. Hi s |ow back pain al so
interferes with his ability to sleep.

Bowing filed an Application for
Resolution of Injury laimwth the
Departnent of Workers’ dainms on June 27,
2003. Thereafter, by order of the
Comm ssi oner issued August 15, 2003,
Bowl i ng’s case was assigned to ALJ King for
pur poses of final adjudication. In addition
to Bowing' s testinony by deposition and at
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heari ng, evidence submitted for the ALJ s
consi deration consi sted of nedical records
and reports fromDr. Wllianms, Dr. G bert,
Excel Rehabilitation Services, Mry
Brecki nri dge Hospital, Hazard ARH and Dr.
Tinothy C. Kriss. Also submtted was a copy
of Bowing s July 10, 2002, CDL nedica

exam nation report.

The ALJ reviewed the conflicting evidence and
concl uded that any work-related injury received on August 3,
2001, had resolved itself by August 22, 2001, and that the

current conplaint, surgery, etc., related to a subsequent non-

work related injury. The Board affirned and Bow i ng appeals to
this Court.

The claimant in a workers’ conpensation cl ai mbears
t he burden of proving each of the essential elenments of his

claim Snawder v. Stice, 576 S.W2d 276 (Ky.App. 1979). The

ALJ, as fact-finder, has the sole authority to determi ne the
wei ght, credibility, substance, and inferences to be drawn from

t he evi dence. Par amount Foods, Inc. v. Burkhardt, 695 S. W 2d

418 (Ky. 1985). \Were the evidence is conflicting, the ALJ may

choose whom and what to believe. Pruitt v. Bugg Brothers, 547

S.W2d 123 (Ky. 1977). The ALJ may choose to believe parts of
t he evi dence and di sbelieve other parts, even when it cones from

the sane witness or the sane party’s total proof. Caudill v.

Mal oney’ s Di scount Stores, 560 S.W2d 15 (Ky. 1977).




Si nce Bowl i ng was unsuccessful bel ow, the question on
appeal is whether the evidence was so overwhel ming as to conpel

a finding in his favor. Paranmpunt Foods, 695 S. W 2d 418.

Conpel I'i ng evi dence has been defined as evidence so persuasive
that it was clearly unreasonable for the ALJ not to be convinced

by it. Hudson v. Omens, 439 S.W2d 565 (Ky. 1969). W nust

al so be mndful that it is not enough for Bowing to show that
the record contains sonme evidence which m ght support a reversa

of the ALJ's decision. MO oud v. Beth-El khorn Corp., 514

S.W2d 46 (Ky. 1974). So long as the ALJ's determnation is
supported by any evi dence of substance, it cannot be said that

t he evidence conpels a different result. Special Fund v.

Francis, 708 S.W2d 641 (Ky. 1986).

In Western Baptist Hospital v. Kelly, 827 S.W2d 685

(Ky. 1992), our Suprene Court set the standard of review as:
“[t]he WCB i s suppose to deci de whether the evidence is
sufficient to support a particular finding nmade by the ALJ, or
whet her such evidence as there was before the ALJ shoul d be
vi ewed as uncontradicted and conpelling a different result.”
Id. at 687. In further review before the Court of Appeals,

[t]he WCB is entitled to the same deference

for its appell ate decisions as we intend

when we exercise discretionary review of

Kent ucky Court of Appeal s decisions in cases

that originate in circuit court. The

function of further review of the WCB in the
Court of Appeals is to correct the Board
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only where the Court perceives the Board has

over | ooked or m sconstrued controlling

statutes or precedent, or commtted an error

in assessing the evidence so flagrant as to

cause gross injustice.

Id. at 687-688.

The i ssue on appeal in this case relates to a finding
of fact. In our review of the record, we find no conpelling
evidence in favor of Bowing. The evidence is conflicting, but
the evidence is not so overwhel mng as to conpel a different
result.

For the foregoing reasons, we do not believe the ALJ

and the Board were clearly erroneous and therefore we affirm

ALL CONCUR
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