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.1 NTRODUCTI ON.

Wiile Vickie Hatten and Jack Boggs were married, they
borrowed noney at different tines fromthe First National Bank
of Grayson (FNBG and secured these debts by separately
nortgaging two properties. In their divorce settlenent, Jack
received Vickie' s interest in these properties along with the
nort gage paynents. Under the settlenent, Vickie was entitled to
recei ve noney fromJack in installnments which she | ater secured
by a judgnent l|ien covering the nortgaged properties. Wen FNBG
noved to foreclose follow ng Jack’s death, Vickie clainmed that
her judgnment lien had priority over FNBG s nortgage |liens. She
asserted that KRS? 382.385 mandates that a nortgage instrunent
securing a line of credit nmust explicitly say so or the nortgage
is void or, alternatively, subordinated to an otherw se inferior

lien.® Lacking a specific statement “in substance or effect”

Kent ucky Revi sed Stat utes.

3 The rel evant parts of KRS 382.385 state:
1) As used in this section:
(a) “"Line of credit" means a note, comm tnent, instrunment,

or agreenent in witing between a | ender and a debtor
pursuant to which

1. The |l ender may extend | oans, advances, or other
extensions of credit to, or for the benefit of,
the debtor; and

2. The total ampunt of | oans, advances, or exten-

sions of credit outstanding may increase or
decrease fromtinme to tine
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that identified the nortgage as a credit |ine nortgage, Vickie
argued that FNBG s nortgages were thus flawed naking themvoid
or, at least, totally subordinate to her judgnent |ien.

The trial rejected Vickie' s argunent, ruling that
FNBG s nortgage liens were valid and superior to the full extent
of the original principal anmount, plus future advances. The
court concluded that KRS 382.385 was not the exclusive nethod of
securing the debt and that as a signatory to the original notes
and nortgages, Vicki was fully apprised of the bank’s debt and
its secured position when she settled the divorce and filed her
judgment lien. W find no error in the circuit court’s decision

and affirm

2) (a) Any nortgage of real property may secure paynent of
any or all sunms due and payabl e by the debtor under a
line of credit or under a revolving credit plan if the
nort gage:

1. States, in substance or effect, that the parties
intend that the nortgage secures the line of
credit or revolving credit plan;

2. Speci fies the maxi mum princi pal anount of credit
whi ch may be extended under the line of credit or
the maximumcredit limt of the revolving credit
pl an whi ch, in each case, may be outstandi ng at
any time or tinmes under the line of credit or
pl an, and which is to be secured by the nortgage.



1. THE BACKGROUND FACTS AND PROCEEDI NGS I N Cl RCUI T COURT.
Jack died in 2000. At that time, he owed Vickie about

$82, 000. 00 which represented about half of the total dollars
Jack had promised to pay Vickie in annual installnments when they
settled their divorce in 1997. Their property settl enent
agreenment, which was incorporated into the final decree,
provi ded that Jack’s property settlenent debt to Vickie would be
treated as a “preferred clai magainst his estate should he die

”

prior to final paynent Vickie had attenpted to secure
her position by recording a notice of judgnent lien for the
paynments due her under the settlenent agreenent. She filed the
judgnment lien on QOctober 2, 1998. This judgnent lien applied to
all of Jack’s property located in the county, including the two
parcel s nortgaged to FNBG

Jack owed FNBG about $179, 000. 00 when he di ed. Thi s
debt was the culm nation of several banking transactions secured
mai nly by two nortgages. The ol dest and | argest of the notes
dated back to a transaction in 1994 when Jack and Vickie,
toget her, signed, individually, a one-year note to permt
M Jack Boggs, Inc. to borrow the principal anmount of
$100,000.00 with an initial draw limted to $35,000.00 and then
in $5,000.00 increnments upon request. This note was secured by

a $100, 000. 00 nortgage on property called the comrercia

bui | di ng bel onging to Jack and Vickie. It is undisputed that
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this nortgage was properly recorded with the county clerk. It
contained a future advance cl ause that all owed advances totaling
$50, 000.00 in addition to the $100, 000.00 principal amunt. The
future advance clause stipulated that “[s]uch Future Advances,
wWth interest thereon, shall be secured by this Mrtgage when
evi denced by prom ssory notes stating that said notes are
secured hereby.” On the one-year anniversary of the note, Jack
and Vickie took up the old note and signed a new one each
consecutive year through 1997. After the divorce, Jack al one
signed the renewal note in 1998 and 1999. The | ast expression
of the original 1994 debt was the note signed by Jack on July
30, 1999, for the principal anmpbunt of $99,821.89. The note
stated that it was secured by the original nortgage on the
commerci al building and on the Cooke Hol | ow nortgage, the
instrunment di scussed bel ow.

The other nortgage, referred to as the Cooke Hol | ow
nort gage, secured an $80, 000.00 installment note signed by Jack
and Vickie on June 10, 1996. This nortgage al so included a
future advances provision which differed in its termfromthe
commercial building nortgage in that it did not require that
notes reflecting the future advance specifically state that they
were secured by the nortgage. The Cooke Hol | ow nortgage all owed
security for future advances up to $50,000.00 in addition to the

princi pal anount.



When FNBG fil ed the forecl osure action agai nst Jack’s
estate, it demanded a noney judgnent for the debt represented by
the July 30, 1999, note and four smaller notes. The four
small er notes were all signed by Jack and consisted of the
followng: (1) a line of credit checking account known as
Checki ng Plus Agreenent, dated Septenber 15, 1998; (2) an
instal l ment | oan, signed Cctober 26, 1998; (3) an additiona
line of credit, dated February 5, 1999; and (4) a note, signed
Septenber 7, 1999. FNBG argued that all of these notes were
secured by either the comercial building nortgage, the Cooke
Hol | ow nortgage, or by both nortgages. The bank demanded t hat
the property described in the nortgages be sold and that it be
adj udged to have a priority claimon the proceeds of the
judicial sale.

FNBG naned Vi cki e as a defendant because of her
judgnment lien. Vickie counterclai med agai nst FNBG and cross-
cl ai med agai nst Jack’s estate asserting that her judgnent |ien
was superior to FNBG s nortgage liens. The trial court referred
the dispute to its master conmm ssioner who conducted an
evidentiary hearing on the validity and priority of liens.

After hearing the evidence, the master conm ssioner filed his
report consisting of recomrended findings of fact, concl usions
of law, and judgnent in favor of FNBG  Vickie filed exceptions.

But the circuit judge denied Vickie s exceptions and signed the
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j udgnent as recomrended by the master comm ssioner. Vickie has

now appeal ed to our Court.

[11. ANALYSIS.

The crux of Vickie s argunent on appeal is the sane
one she made unsuccessfully in circuit court: that FNBG s
secured position under the conmercial building nortgage is, at
nmost, void or, at least, inferior to her judgnent |ien because
the comrerci al building nortgage does not make specific
reference to the fact that it secures a line of credit.
Specifically, she argues that KRS 382. 385 provides the
“mandat ory and excl usive neans” of creating a nortgage to secure
aline of credit. Simlarly, she argues that as to any of the
smal ler loans that are lines of credit, the trial court erred to
the extent that it ruled that they are included as a future
advance by either the commercial building nortgage or the Cooke
Hol | ow nortgage. Finally, she argues that any of the snmaller
notes that fail to reference the conmercial building nortgage as
requi red by the future advance cl ause of that nortgage cannot be
consi dered secured as a future advance of the commercia
bui | di ng nortgage. Vickie concedes that the snmaller | oans,
dat ed Cctober 26, 1998, and Septenber 7, 1999, appear to be

properly secured under the future advance cl ause of the Cooke



Hol | ow nortgage. Al of the issues presented to us in this
appeal are pure questions of |aw which we revi ew de novo.
Effective July 14, 1992, the | aws of the Commonweal th
explicitly recognized the line of credit type nortgage and the
revolving credit type nortgage in KRS 382.385. The enactnent of
the statute occurred as a |l egislative response to the sudden
upsurge in the 1980s of demand for credit |ine nortgages to
secure fluctuating |ines of consumer credit.* “The type of
nort gage whi ch secured a note which had no maturity date and the
bal ance of which could go up or down daily dependi ng upon draws
or paynments by the borrower, was, arguably, not explicitly

recogni zed by any [prior Kentucky] statute.”?®

Presumably, the
statute gave clear and explicit approval to the use of credit
line nortgages; and as a result, financial institutions and
title insurance conpani es were assured that credit |ine advances
woul d receive the original nortgage’s priority and the potentia
troubl e and expense of performng title exam nati on updates
before every di sbursement could be elinmnated.?®

We nust reject Vickie' s argunent that an all eged

failure to follow KRS 382.385 invalidates the commerci al

4 T. J. Brandt, Kentucky Real Estate Law Survey: 1990 through 1993,
21 N. Ky. L. Rev. 435, 445 (1994).

° I d.

6 See RESTATEMENT ( THIRD) OF PROPERTY: MORTGAGES 8§ 2.3 reporters’ note
(1997).



bui | di ng nortgage or renders subsequent |ine of credit |oans
unsecured by either nortgage. First, we are not convinced that
the notes and commercial building nortgage as first created in
1994 or as later renewed is truly a line of credit despite the
fact that both sides have given it that nanme. The anount of the
| oan and the maturity date of the |loan were specifically stated
in the docunents. Second, even if it were a line of credit type
nortgage, as the trial court concluded, “KRS 382.385 is not the
excl usi ve nethod, manner, or limted witing by which a nortgage
may be created.” The | anguage of the statute uses the
perm ssive may.’ And KRS 382.385(7) expressly provides that
“[t]his section is not exclusive and shall not prohibit the use
of other types of nortgages or other instrunents given for the
purpose of creating a lien on real property permtted by |law”
To decide the contest between conpeting |ienhol ders,
we |l ook to this fundanental rule: chronol ogy governs the
priority of liens.® Application of this rule decides this case.
At root, there is no dispute that FNBG s nortgages were both
recorded before Vickie' s judgnent lien. After that, renewal s
and extensions of the original FNBG notes continued to be

secured by the original nortgages and with their origina

7 (cean Accident & Guar. Corp. v. MIford Bank, 236 Ky. 457,
33 S.w2d 312, 313 (1930).

8 KRS 382. 280.



priority.® Both FNBG nortgages al so contai ned future advance
clauses. And in Kentucky, future advances take the priority of
t he original nortgage, making no distinction between advances
that the nortgagee is contractually obligated to nake and those
that are optional.?*® Thus, applying these basic principles of
law, we hold that the trial court did not err when it found that
FNBG s claimhad priority over Vickie's claim Moreover, we
must agree with the trial court that giving priority to FNBG s
nort gages over Vickie's judgnent |ien, even though unfortunate
for Vickie, is not unfair. As the trial court aptly noted in
its judgnment, Vickie participated in the creation of the debts
and the recorded nortgages. Wen she and Jack eventual ly
settled the property division in their divorce, she was fully
aware that Jack took the property and the debt it secured.
Finally, since we have upheld the validity of the
nort gages, Vickie' s argunment regarding the failure of certain of
the snmaller notes to contain the required reference to the
commercial building nortgage to be valid, though correct, is
nmoot. The future advance cl ause of the Cooke Hol | ow nortgage
adequately secures those notes that fail to reference the

commer ci al buil di ng nort gage.

o KRS 382.520(1).

10 KRS 382.520(2).
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V. CONCLUSI ON.
For the reasons discussed in this opinion, the

judgment of the circuit court is affirned.

ALL CONCUR
BRI EFS FOR APPELLANT: BRI EF FOR APPELLEE
Rebecca K. Phillips W Jeffrey Scott
G ayson, Kentucky Grayson, Kentucky
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