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BEFORE: COMBS, CH EF JUDGE, GUI DUGLI, JUDGE; M LLER, SEN OR
JUDGE. !

M LLER, SENIOR JUDGE: Mchelle Bastin (Bastin) has petitioned
for review of an opinion of the Wrkers' Conpensation Board
(Board) entered on Decenber 23, 2004, which affirnmed an opinion
and award of the adm nistrative | aw judge (ALJ) rendered August
4, 2004, 1) limting her award of permanent partial disability

(PPD) benefits against Norton Suburban Hospital (Norton) to a

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
Kent ucky Revi sed Statutes 21.580.



13% per manent inpairnent rating cal cul ated pursuant to Kentucky
Revi sed Statutes (KRS) 342.730(1)(b) and (c)2;? and 2) declining
to award her an additional period of tenporary total disability

(TTD) benefits resulting froma broken collarbone sustained in a

2 (1) Except as provided in KRS 342.732, income benefits for disability shal
be paid to the enpl oyee as foll ows:
* * %

(b) For permanent partial disability, sixty-six and two-thirds percent (66-
2/ 3% of the enployee's average weekly wage but not nore than seventy-five
percent (75% of the state average weekly wage as determ ned by KRS 342. 740,
mul tiplied by the permanent inpairnment rating caused by the injury or
occupational disease as determ ned by "CGuides to the Eval uati on of Permanent
| mpai rment , " American Medi cal Association, latest edition available, tines
the factor set forth in the table that foll ows:

AMA | npai r ment Fact or
0to 5% 0. 65
6 to 10% 0. 85
11 to 15% 1.00
16 to 20% 1.00
21 to 25% 1.15
26 to 30% 1.35
31 to 35% 1.50
36% and above 1.70

Any tenporary total disability period within the maxi nrum period for
permanent, partial disability benefits shall extend the nmaxi num period but
shal | not make payabl e a weekly benefit exceeding that determined in
subsection (1)(a) of this section. Notw thstanding any section of this
chapter to the contrary, there shall be no m ni mum weekly incone benefit for
permanent partial disability and nmedical benefits shall be paid for the
duration of the disability.

(c) 1. If, due to an injury, an enployee does not retain the physica
capacity to return to the type of work that the enpl oyee performed at the
time of injury, the benefit for permanent partial disability shall be
nmultiplied by three (3) tines the anount ot herw se deterni ned under paragraph
(b) of this subsection, but this provision shall not be construed so as to
extend the duration of paynents; or

2. If an enployee returns to work at a weekly wage equal to or greater than
the average weekly wage at the time of injury, the weekly benefit for
permanent partial disability shall be determ ned under paragraph (b) of this
subsection for each week during which that enpl oynent is sustained. During
any period of cessation of that enploynent, tenporary or permanent, for any
reason, with or wthout cause, paynent of weekly benefits for pernmanent
partial disability during the period of cessation shall be two (2) tinmes the
amount ot herw se payabl e under paragraph (b) of this subsection. This

provi sion shall not be construed so as to extend the duration of paynents.



fall at hone that she related back to her original work injury
of March 10, 2003.

Before us, Bastin clains that the Board erred in not
remandi ng the case to the ALJ 1) for additional findings
concerning Bastin's pre- and post-injury physical abilities,
contending that she is entitled to findings of fact concerning
both, and if both KRS 342.730(1)(c)1 and 2 are applicable, then
she is entitled to an award based on (c)1, the "times-three"
multiplier; and 2) with directions to award additiona
appropriate TTD benefits from June 9, 2003, through July 28,
2003.

Qur standard of review of a decision of the Board "is
to correct the Board only where the the (sic) Court perceives
t he Board has overl ooked or m sconstrued controlling statutes or

precedent, or conmtted an error in assessing the evidence so

flagrant as to cause gross injustice." Wstern Baptist Hospital

v. Kelly, 827 S.W2d 685, 687-88 (Ky. 1992). Having revi ewed
the Board's application of the |aw and the evi dence, we concl ude
that the Board comm tted no error.

Bastin, born March 27, 1970, has a bachel or of science
degree in nursing. Since My, 1994, she has worked as a
regi stered nurse (RN). 1In Cctober, 2002, after a six to eight-

nmonth orientation period, she fulfilled a personal goal when she



transitioned to Norton's | abor and delivery unit, working the
seven p.m to seven a.m shift.

On March 10, 2003, while lifting the end of a bed
during a typical reassenbly follow ng a delivery, Bastin felt
back pain. She reported the injury to Norton, and sought
treatment fromher fam |y physician. Occupational Physician's
Services (OPS) referred her to a specialist, who di agnosed a | ow
back strain, prescribed nedication and released her to return to
work at |ight duty.

Bastin continued to work fromthe date of her injury
until June 9, 2003, when, according to her testinony, her right
| eg gave out fromunder her at honme and she fell, breaking her
col |l arbone. Follow ng that incident, she was off work for six
weeks. She went off work again on July 28, 2003, and that date
TTD benefits commenced.

When the pain in her back failed to i nprove, Bastin
was first referred to an orthopedic surgeon and later to a
neur osurgeon. On August 25, 2003, she had back surgery.

I Mmedi ately thereafter, she enjoyed conplete relief of her back
and | eg pain; however, the pain soon returned and did not
respond to treatnent.

Bastin continued to conplain of pain in the right
| unbar regi on which was aggravated with wal ki ng. Mtor strength

was al so reduced. A referral for pain nanagenent was nmade to
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physi cal nedicine and rehabilitation specialist Dr. Rodney Chou
who took over her case on Novenber 6, 2003. Utimately, Dr.
Chou prescribed pain nedication and reconmended restrictions on
lifting, bending, tw sting, standing and wal king. He advised
that she could work twel ve-hour shifts as |ong as she was able
to take regular sit-down breaks and remain within the
recomended restrictions.

Bastin returned to work at Norton on Novenber 7, 2003,
and TTD benefits were term nated. Because of the restrictions,
she was unable to return to her pre-injury work as an RN in
| abor and delivery and was reassigned to |light work duties in
triage in | abor and delivery, earning the sanme or greater wages.

In a followup visit with Dr. Chou on Decenber 4,
2003, he noted that she had returned to work within the
recomended restrictions and was tolerating her duties well. He
adj usted her nedications. In another follow up on February 4,
2004, he ordered a Functional Capacity Evaluation (FCE) to
establish a baseline of Bastin's physical abilities. According
to the FCE, Bastin did not neet the m ni nrum physical demands
required of her pre-injury job as she did not neet the m ninmum
lifting requirenents, was unable to performrepetitive squatting
due to weakness in the right leg, could not tolerate standing
nore than 30 mnutes due to cranping in the right posterior

t hi gh, and reported back pain and cranping in the right
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posterior thigh after prolonged wal king. Dr. Chou advi sed by
letter dated April 15, 2004, that he agreed with the results of
the FCE, indicating that Bastin was at maxi nrum nedi cal

i nprovenent at that time. He assessed permanent restrictions
consistent with the therapist's recommendati ons and advi sed t hat

Bastin's permanent inpairnment rating under the AMA Quides to the

Eval uation of Permanent Inpairnment, Fifth Edition (AMA Cui des)

woul d be 10%

Bastin had an i ndependent nedi cal exam nati on
performed on April 22, 2004. Dr. S. Pearson Auerbach assessed a
13% permanent inpairnment rating in accordance with the AVA
Qui des, advising that it was unlikely that Bastin would be able
to return to her pre-injury work as an RN wth noderate to heavy
physi cal activities. He recommended insofar as lifting and
carrying that while Bastin could occasionally carry a maxi num of
twenty pounds and frequently carry five pounds, she could not
perform frequent or occasional lifting up to twenty-five pounds.
He additionally recommended that she never bend or crawl; only
occasionally stand or kneel; and could tolerate between two to
four hours per day of twisting, turning, sitting, walking,
pushi ng, and pulling but could not return to heavy physica
activities.

According to Bastin, her current position in triage

fits within the restrictions recormended by her doctor. Her
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duties are necessary to the hospital operations of the |abor and
delivery unit as she nmakes the initial assessnent as to whether
an incomng patient is in labor; and if so, starts the "I-V' and
draws bl ood, but there is no heavy lifting or maneuvering of
bodies. After a busy night in which she has done a | ot of
wal ki ng, she reports occasional increased pain that requires
addi tional nedication. She testified that she cannot perform
her previous regular duties. Her condition is better now than
it was before surgery, but she continues to have pain.

The sol e issue before the ALJ was Bastin's entitlenment
to benefits pursuant to KRS 342.730. The parties stipulated to
the follow ng: that Bastin suffered a work-related injury on
March 10, 2003; that TTD benefits were paid at the rate of
$549. 14 per week from July 28, 2003, through Novenber 6, 2003,
for a total of $8,001.72; that her average weekly wage was
$824. 04 per week; and that she returned to work in Novenber,
2003. Bastin's testinony and ot her evidence revealed that 1)
she is earning greater wages now ($866.02 per week) than at the
time of the injury; 2) she works the sane twel ve-hour night
shift; 3) she has no reason to believe that she will not be able
to continue working and earni ng wages greater than her average
weekly wage for the foreseeable future; and 4) she may nove to a
day shift when her children are in school, which would |ikely

open up nore job opportunities for her.
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On August 4, 2004, the ALJ issued his opinion and
award. Wth regard to PPD, after considering the two opinions
on inpairnment, the ALJ awarded Bastin PPD benefits conmensurate
with the higher rating of 13% The ALJ further determ ned that
insofar as a nultiplier, both KRS 342.730(1)(c)1 and 2 were
appl i cabl e and concl uded that KRS 342.730(1)(c)2 (no
enhancenment) was nore appropriate than KRS 342.730(1)(c)1
(times-three multiplier) because Bastin was likely to be able to
conti nue earning an average weekly wage equal to or greater than
that earned at the tinme of the injury as determ ned under KRS
342.730(1)(b).

Wth regard to TTD, the ALJ awarded Bastin benefits
fromJuly 28, 2003, through Novenber 6, 2003. Bastin argued for
the first time in her brief before the ALJ that she was al so
entitled to TTD for the period fromJune 9, 2003 (the date she
broke her collarbone in a fall at hone) through July 28, 2003.
The ALJ denied this request, finding no nedical evidence to
support her contention that her fall was caused by the work-
related injury.

On appeal to the Board, Bastin argued that the ALJ
i nproperly cal cul ated her benefits under KRS 342.730(1)(c)2 by

failing to properly apply Fawbush v. Gm nn, 103 S.W3d 5 (Ky.

2003), alleging that the ALJ failed to make a determ nation with

respect to her post-injury physical capacity to engage in the
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type of work she perforned at the tine of the injury, and thus
contending that she is entitled to an award based on KRS
342.730(1)(c)1, the "tinmes-three" nultiplier. On Decenber 23,
2004, the Board affirnmed the opinion and award of the ALJ,
finding that it was supported by substantial evidence, including
but not limted to Bastin's testinony. 1In so affirmng, the
Board concl uded that the ALJ properly applied Fawbush and

Kentucky River Enterprises, Inc. v. Elkins, 107 S.W3d 206 (Ky.

2003), in that once he found both KRS 342.730(1)(c)1 and 2
appl i cabl e, he gave consideration to Bastin's future wage-
earni ng capacity and properly concluded that she is likely to be
able to continue to earn wages equal to or greater than her
average weekly wage for the indefinite future.

Additionally, with regard to Bastin's cl ai m of
entitlement to TTD benefits calculated fromthe date of her fal
on June 9, 2003, the Board concluded that the ALJ was free to
accept or reject Bastin's account that her fall was attributable
to the work-related injury, finding in support of the ALJ that
t here was no nedi cal evidence in the record regarding the
causation of the fall. This petition for review fol |l ows.

Wth regard to the issue of which section of KRS
342.730(1)(c) is applicable, the Board concluded that the ALJ
correctly applied Fawbush, and we agree. As stated therein when

anal yzi ng KRS 342.730(1)(c)1 and 2:
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(We note that the legislature did not

preface paragraph (c)2 with the word

“however" or otherw se indicate that one

provi si on takes precedence over the other.

We concl ude, therefore, that an ALJ is

aut hori zed to determ ne which provision is

nore appropriate on the facts.
Fawbush at 12. In the instant case, the evidence is undisputed
that Bastin could not return to her pre-injury duties. Such was
the testinony of Bastin, and her testinony was terned "accurate"”
by her supervisor. Such was also inplied in the findings of the
nmedi cal experts. The threshold for the application of KRS
342.730(1)(c)1 was thus net.

Fawbush went on to indicate, however, that subsection
(c)1 was appropriate "(i)f the evidence indicates that a worker
is unlikely to be able to continue earning a wage that equals or
exceeds the wage at the tinme of injury for the indefinite
future.” The evidence is further undisputed that Bastin
returned to work at a weekly wage equal to or greater than the
average weekly wage at the tine of injury, and that, according
to her own testinony, she had no reason to expect that she would
not be able to continue working and earning wages greater than
her average weekly wage for the foreseeable future. The
threshold for the application of KRS 342.730(1)(c)2 was thus
met. Under Fawbush, therefore, the ALJ acted appropriately in

det erm ni ng whi ch provision was nore appropriate, and in the

i nstant case, due to the undi sputed evidence not only that
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Bastin's weekly wage equal ed or exceeded the average weekly wage
at the tinme of the injury but that she expected to continue
wor ki ng and earning that wage, that KRS 342.730(1)(c)2 was the

nore appropriate section. See also Kentucky River Enterprises

at 210-11. There was no error by the Board in affirmng the
ALJ.

Wth regard to Bastin's claimthat she was entitled to
TTD benefits fromthe date of the fall because the fall was
caused by her leg giving way due to the work-related injury, we
al so conclude that the Board did not err in affirmng the ALJ on
this issue. The ALJ was free to accept or reject Bastin's

uncontradi cted testinony. See Gider H Il Dock v. Sloan, 448

S.W2d 373 (Ky. 1969). In rejecting Bastin's testinony and
concluding that there was no nedical evidence to support this
causation, the ALJ did not err, and neither did the Board.

For the foregoing reasons, the opinion of the Wrker's

Conpensation Board is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Ched Jenni ngs Timothy P. O Mara
Loui sville, Kentucky Loui svill e, Kentucky
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