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KNOPF, JUDGE: Natasha Cook appeals from an order of the Marion
Circuit Court, entered May 17, 2004, distributing proceeds of a
foreclosure sale to Springfield State Bank. Natasha contends
that the Bank’s share of the proceeds should have been limted

to about $200.00, not the nearly $5,500.00 it was awarded, and



t hat Natasha and her sister are entitled to the difference. W
affirm

The facts provided by the scant record are not in
di spute. In Cctober 1999, John Price borrowed $10, 000. 00 from
t he bank, in exchange for which Price gave the bank a note in
t hat anount secured by a nortgage on a house and | ots he owned
on Fairground Road in Lebanon. The nortgage contained the
foll owi ng future advance cl ause:

In addition to the indebtedness above

menti oned, this nortgage shall secure any

addi ti onal indebtedness, whether direct,

indirect, existing, future, contingent or

ot herw se, including any additional sum or

sunms of noney advanced or | oaned by the

Mortgagee to the Mortgagor at any tinme, not

to exceed the maxi num additiona

i ndebt edness of $10, 000. 00; provi ded,

however, the aggregate indebtedness of any

ki nd what soever at any tinme secured hereby

shal | not exceed the sum of $20, 000. 00.
The nortgage was duly recorded in the Marion County property
records on or about Cctober 30, 1999.

Al t hough Price had agreed not to alienate the
Fai rground Road col |l ateral w thout the bank’ s approval, on
Decenber 9, 2000, he transferred it w thout the bank’s know edge
but by duly recorded deed to Steve Cook. The stated
consideration was primarily Cook’s assunption of the bank’s

nortgage “in the approxi mate sumof twenty thousand dollars.”

Steve Cook died intestate in early 2001, whereupon his interest



in the property passed to his three children: Natasha,
Kassandra, and Foster Ray.?!

In Cctober 2001, Price borrowed an additiona
$30,612. 00 fromthe bank. Notw thstanding the transfer to Cook
Price’s note recites that this anmount is to be added to the
Cct ober 1999 nortgage on the Fairground Road realty. The new
| oan was al so secured by two certificates of deposit.

Eventually Price defaulted on both notes. |In July 2003, the
bank brought the present action to recover principal bal ances of
$100.00 on the 1999 note and $29, 958. 90 on the 2001 note plus
interest and fees. Apparently the bank applied the certificates
of deposit to the latter debt and obtai ned default judgnents
agai nst Price on both notes in the amounts of $106.07 and

$21, 628. 62 respectively. Contending that the entire

i ndebt edness was secured by the Fairground Road nortgage, the
bank then sought to foreclose on the realty.

Nat asha resisted the foreclosure. She argued that
notw t hstandi ng the future advance cl ause in the 1999 nortgage,
Price’s transfer of the property in 2000 precluded his adding to
t he encunbrance in 2001. The bank’s lien, therefore, extended
only to the anmount still outstanding on the 1999 | oan, which

Nat asha was willing to pay. The trial court rejected Natasha's

! Foster Ray has waived any interest in the property or its
proceeds; Kassandra has elected not to join in Natasha s appeal .



argurment and permitted the foreclosure. The property sold at
auction for $9,000.00. After deductions for taxes and ot her
costs, there remai ned net proceeds of about $5,500.00, which the
trial court awarded to the bank. On appeal, Natasha, w thout
citing any supporting authority, reiterates her argunent that no
part of the bank’s 2001 | oan to Price could be secured by the
1999 nortgage because prior to the |loan Price had transferred
his interest in the collateral. Accordingly, Natasha asserts,
she and her sister, rather than the bank, are entitled to the
net proceeds fromthe sale. W disagree.

Kentucky’s courts, |ike other courts throughout the
country, have |ong recogni zed the conmercial utility and the
validity of nortgage clauses providing for the extension of a
gi ven security to advances on a |oan made, if and when needed,
after the loan and security were first established.? The genera
rule is that the initial security will be extended to future
advances if the original agreenent clearly intended to cover

such advances and if the advance in question is of a type and

2 Taul bee v. First National Bank of Jackson, 279 Ky. 153, 130
S.W2d 48 (1939); Kentucky Lunber & MII1 Wrk Conpany v.
Kentucky Title Savings Bank & Trust Conpany, 184 Ky. 244, 211

S W 765 (1919); First Conmonweal th Bank of Prestonsburg v.

West, 55 S.W3d 829 (Ky. App. 2000); Shutze v. Credithrift of
Anerica, Inc., 607 So.2d 55 (Mss. 1992); MIton Roberts, “Debts
Included in Provision of Mdirtgage Purporting to Cover Al Future
and Existing Debts (Dragnet C ause)—-Mbdern Status,” 3 ALR4th 690
(1981).




for a purpose within that original intention.® Furthernore, as
t he bank notes, KRS 382.385 provides for the extension of a
single nortgage to on-going “lines of credit” and “revol ving
credit plans.” Although the Bank’s agreenent with Price clearly
was not a line of credit or a revolving credit plan, the statute
does indicate that nortgage clauses providing for future
advances are well established in Kentucky Iaw. KRS 382.520,

nor eover, provides that real estate nortgages “my secure any
addi tional indebtedness, whether direct, indirect, existing,
future, contingent, or otherwise, to the extent expressly

aut hori zed by the nortgage.”

The question then arises as to the effect of a duly
perfected future-advance cl ause when a subsequent equitable
interest, that of a second nortgagee, say, or, as in this case,
of a purchaser, intervenes between the original nortgage and the
advance. KRS 382.520 address this situation as foll ows:

Except as provided in subsection (3) of this

section, the nortgage |ien authorized by

t his subsection shall be superior to any

i ens or encunbrances of any kind created

after recordation of such nortgage, even to

t he extent of sunms advanced by a lender with

actual or constructive notice of a

subsequently created |ien, provided,

however, any nortgagee upon receipt of a

witten request of a nortgagor nust rel ease

of record the lien to secure additiona
i ndebt edness as exceeds the bal ance of such

3 3 ALR4th 690 (1981); In re Smink, 276 B.R 156 (N.D. M ss.
2001) .




addi ti onal indebtedness at the tinme of the
request.

Al though this statute refers to “liens and
encunbrances” and to “a subsequently created lien,” the bank
contends that it applies as well to subsequent conveyances such
as that between Price and Steve Cook. W need not address that
guestion, because even if the statute does not apply, the
general rule, which would otherw se be consistent with Kentucky
law, is that a nortgagee, with a duly recorded nortgage and
wi t hout actual know edge of an intervening purchaser
(constructive notice is not enough), may rely on a valid future
advance clause to extend additional credit to its nortgagor.
The lien arising under the future advance cl ause is superior to
the interest of the intervening purchaser.*

Nat asha does not challenge the validity of the 1999
future advance cl ause, nor does she allege that the bank had
actual know edge of the transfer fromPrice to her father.

Price and the bank clearly intended for that clause to apply to

“ Shutze v. Credithrift of America, Inc., supra (citing Witeway
Fi nance Co., Inc. v. Green, 434 So.2d 1351 (Mss. 1983)).
Restatenment of the Law (Third), Property, Mrtgages, 8§ 2.4
(1997) (“A nortgage nmay secure future advances that are not nade
in connection with the transaction in which the nortgage is
given, and that are not specifically described in the nortgage
or other docunments executed as part of that transaction, subject
to the followwng Iimtations: . . . (c) If nortgaged rea
property is transferred, the nortgage will secure only advances
made prior to the nortgagee’ s gaining actual know edge of the
transfer.”).




the full est extent possible to Price’s 2001 loan. Price’s
fraud, if any, does not affect the bank’s rights vis-a-vis Cook.
The cl ause applied, therefore, at least to the first $10, 000. 00
of that loan,® and, under the priority rule just nentioned, the
bank’ s nortgage securing that anpbunt was, to that extent,
superior to Cook’s interest notw thstanding the fact that Cook
acquired his interest before the bank extended the full anount
of its loan to Price.

The answer to Natasha's assertion that Price could not
encunber property he no |l onger owned is that he did not. The
encunbrance occurred, at |east contingently, in 1999 when Price
gave the original nortgage. Cook was on notice of that
nort gage, both actually, as evidenced by his deed, and
constructively because the nortgage was recorded. |If he w shed
to protect his interest as transferee against future advances to
Price, he was obliged to notify the bank of the transfer. The
trial court did not err by so ruling. Accordingly, we affirm
the May 17, 2004, order of the Marion Circuit Court.

ALL CONCUR

> Because the net proceeds were | ess than $10, 000. 00, we need not
consider to what extent, if any, the bank’ s nortgage covered
nore than that anount of the 2001 | oan.
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