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JUDGE. !

COVBS, CHI EF JUDGE: WIIliam Wbb appeals froma judgnent of the
Carter Crcuit Court that found a conflict of interest in his
el ected position as county nagistrate and his simultaneous

enpl oyment with the county road departnent. It determ ned the

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.



conflict of interest to be of sufficient magnitude and character
to prevent his continued service as a county enpl oyee. W
affirm

Webb was enpl oyed by Carter County from April 15,

1972, until January 1999. During this period of tine, he worked
as a heavy equi pnent operator, a truck driver, and an assi stant
foreman of the county road departnent. |In Novenber 1998, he was
el ected county magi strate and took office in January 1999.

On January 4, 1999, the fiscal court held its first
meeting wth its newy elected nenbers. At this neeting, the
Carter County Judge/ Executive, Alice Joy Binion, presented a
list of nom nees to be considered for county personne
positions.? Wbb was not nomi nated for continued enpl oyment with
t he county road departnent. The fiscal court approved Binion' s
deci sion not to renew Wbb’' s enpl oynent .

On March 2, 1999, Webb filed this action agai nst
Binion and the fiscal court. He contended that he had been
deprived of due process; that he had been denied his freedom of
expression; and that his termnation fromcounty enpl oynent was
otherwise illegal. Wbb sought reinstatenment as a county

enpl oyee, backpay, and attorney’'s fees. The Carter Crcuit

2 The fiscal court’s executive powers include enploying personnel to perform
public functions such as those relating to county roads, police, and fire
protection. Kentucky Revised Statutes (KRS) 67.083(3). The authority of a
county judge/ executive “to appoint, supervise, suspend, and renbve county
personnel” is subject to fiscal court approval. KRS 67.710(7).
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Court ruled in favor of Binion and the fiscal court. Judgnent
accordingly was entered on February 4, 2004. This appeal
f ol | oned.

Webb argues that the trial court erred by concl udi ng
that his duties as assistant road foreman are inconpatible with
his duties as a magistrate. As Wbb correctly notes, there are
no statutory or constitutional provisions specifically
prohi biting his concurrent enploynent as assistant county road
foreman and county office-holder. However, the holding of nore
than one public office at a tine has consistently been
di sfavored and suspect as a matter of public policy as expressed

in the conmmon | aw doctrine of inconpatibility. Knuckles v. Bd.

of Ed. of Bell County, 272 Ky. 431, 114 S.W2d 511 (1938).

Section 165 of the Constitution of Kentucky recogni zes
the inherent conflict of holding two offices or fornms of public
sector enploynment at the sane tine. It provides as follows:

No person shall, at the sane tine, be a
State officer or a deputy officer or nenber
of the General Assenbly, and an officer of
any county, city, town, or other
muni ci pality, or an enployee thereof; and no
person shall, at the sanme tinme, fill two
muni ci pal offices, either in the sane or
different nunicipalities, except as may be
ot herw se provided in this Constitution; but
a Notary Public, or an officer of the
mlitia, shall not be ineligible to hold any
other office nmentioned in this section.



A long series of annotations foll ows exam ning numerous possible
conflicts -- accepting sone but rejecting nunerous others. The
critical test is a practical consideration of the possibility of
a conflict of interest in the performance of the two functions
to be applied on a case-by-case basis.

Multiple public offices are traditionally considered
i nconpati ble with one another under common-Ilaw principles where
the duties of the positions appear inherently inconsistent or
repugnant or when the holding of the two positions by the sane
person may be detrinental to the public interest.

Functional inconpatibility depends on the

character and relation of the offices and

not on the matter of physical inability to

di scharge the duties of both of them The

guestion is whether one office is

subordinated to the other, or whether the

functions of the two are inherently

i nconsi stent or repugnant, or whether the

occupancy of both offices is detrinental to

the public interest.

LaGange City Council v. Hall Brothers Co. of d dham County,

Inc., 3 S.W3d 765, 769-770 (Ky.App. 1999), citing Polley v.

Fortenberry, 268 Ky. 369, 105 S.W2d 143 (1937); Barkley v.

Stockdel |, 252 Ky. 1, 66 S.W2d 43 (1933).

The doctrine of inconpatibility bars an individua
from hol di ng both public office and public enpl oynent where one
position is subordinate to the other or is subject to the audit

or review of the other.



Two (2) offices or positions are

i nconpat i bl e whenever one has the power of
appoi ntnent to or renoval fromthe other and
whenever there are any potential conflicts
of interest between the two (2), such as

sal ary negotiati ons, supervision and contro
of duties, and obligations to the public to
exerci se i ndependent judgnent.

LaG ange City Council, supra. See also 63C Am Jur. 2d Public

Oficers and Enpl oyees § 63 (1997). The policy behind the

doctrine recognizes that it is the duty of a public officer or
servant to discharge his or her duties uninfluenced by the
duti es and obligations of another office or position.

In the case before us, the issue is whether Wbb's
renewed enploynent with the county road departnent is inherently
inconpatible with his position as magi strate. As a nenber of
the fiscal court, Wbb is authorized and call ed upon to consider
matters involving salary, tenure, and pronotion of county

enpl oyees. KRS 67.710. Under the reasoning of LaG ange Cty

Council, supra, this close interrelationship between the

positions clearly renders Magi strate Webb’ s concurrent

enpl oynent with the county road departnent inconpatible with his
el ected office. In addition, the Carter County Fiscal Court is
directly responsible for the inplenentation of the county road
program It has the authority to open, to establish, or to
alter the location of any public roads as well as to appropriate

county funds for roadwork. KRS 178.115. The Carter County



Fi scal Court has authority over the county road supervisor and
is responsible for approving his proposed policies. If a

magi strate were to be enployed as assistant county road forenman,
he woul d be subordinate to the county road supervisor while
havi ng the capacity to exert control over his supervisor in his
role as a nenber of the fiscal court. Magistrate Webb's
concurrent public enploynment and occupancy of this public office
are, therefore, functionally inconpatible.

Magi strate Webb has abandoned any argunent that his
right to procedural due process was violated. However, he
argues that the application of the inconpatibility doctrine has
resulted in an unconstitutional infringenent of his First
Amendnent rights of free speech and free association. Those
rights — while sacrosanct — are nonethel ess subject to

reasonabl e restriction. See Associated Industries of Kentucky

v. Commonweal th, 912 S.W2d 947 (1995). As applied in this

case, the inconpatibility doctrine did not unduly burden free
speech or free association. Wbb' s rights to take an active
role in a political canpaign or to nmake public statenents
concerning political issues were not restrained. Wbb was free
to have his nanme placed on the ballot, to canpaign, and to be
elected to office. It is unfortunate that he was then forced to
make an unpl easant choi ce between hol ding office and keeping his

job. However, the facts of this case dictate the propriety of
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appl ying the doctrine of inconpatibility to protect the public

interests that are in potential conflict wwth one another. Any

incidental restriction on personal rights was justified.
Accordingly, we affirmthe judgnent of the Carter

Circuit Court.
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