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BEFORE: COMBS, CH EF JUDGE, GUI DUGLI, JUDGE; M LLER, SEN OR
JUDGE. !

GUI DUG.l, JUDGE: WIIliam Terry Badham appeals from an order of
the Franklin Crcuit Court denying his notion to enforce a
settl enent agreenment in a dissolution of marriage proceedi ng
initiated by Any O Badham (now Oakley). For the reasons stated
bel ow, we affirmin part, reverse in part and renand.

Badham and Gakl ey were married on August 31, 1992.

The marri age produced three children, born in 1993 and 1994. On

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 100(5)(b) of the Kentucky Constitution and
KRS 21.580.



August 5, 1999, the Franklin G rcuit Court entered a decree of
di ssolution dissolving the marriage. The order provided in

rel evant part that the parties would share joint custody of the
chi l dren.

On January 9, 2001, Badhamfiled a notion seeking to
have himsel f designated as primary custodian? for the children
and to nodify visitation and support. A hearing on the notion
was schedul ed for February 26, 2001.

Before the hearing was conducted, the parties entered
into an oral agreenent w thout benefit of counsel, the terns of
whi ch settled custody, support, and visitation issues. Under
the agreenent, the parties would retain a joint custodial
arrangenent but Badham woul d begin serving as “primry
residential parent”. Oakley was also to begin paying child
support in the amount of $630.90 per nonth (by way of a
reduction in her entitlenent to Badhanis 401k) until such tine
as she obtained a degree. After obtaining a degree, the parties
were to negotiate new child support terns. At the February 26,
2001, hearing, the agreenent was read into the record and both
parties affirmatively stated that they consented to its terns.

Shortly thereafter, the agreenent was reduced to

witing. After reading the agreenent, Cakley determ ned that

2 The parties and the trial court interchangeably use the terns primry
caretaker, primary care provider, primary custodial parent, and prinmary
residential parent.



she did not agree with the ternms concerning her weekly
visitation rights. She refused to sign the agreenent.

On March 16, 2001, Badhamfiled a notion seeking an
order requiring the parties to conply with the oral agreenent.
On August 29, 2001, Oakley noved to dism ss the notion, arguing
that it failed to conply with certain statutory provisions.

Upon considering the notions, the trial court entered an order
denying the notion to have Badham desi gnated as prinary
custodian as set forth in the oral agreenent, and denyi ng
Badham s request for child support as provided by the agreenent.

Both parties appealed to the Court of Appeals. After
considering the witten argunents, a panel of this court
rendered an opinion on Novenber 7, 2003. The panel reversed the
trial court’s order and remanded the matter for enforcenent of
the oral agreenment, holding that it was enforceabl e because the
parties and the trial court may rely on affirmative decl arations
made i n open court.

During the pendency of the first appeal, the trial
court entered an order on July 10, 2003, tenporarily adjudging
that the children would primarily reside with Badham It went
on to order that neither party would be responsible for child
support.

On January 13, 2004, Badhamfiled a notion seeking an

order designating himas “primary residential parent”. He also
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sought a nunc pro tunc order requiring Qakley to pay $630.90 per
month in child support.

Lastly, on June 29, 2004, the trial court entered an
order denying Badhami s notion to designate himas prinmary
residential parent, and further denying his request for child
support. This appeal foll owed.

Badham now argues that the trial court inproperly
failed to enforce the oral agreenent on remand. Specifically,
he maintains that he is entitled to child support from Qakl ey
(which was to take the formof a reduction in Qakley’'s
entitlement to his 401k account) beginning on the date that the
oral agreenent was entered into the record. He notes that the
agreenent was cl ear and unanbi guous, and further that a panel of
the Court of Appeals reversed the trial court on this issue and
remanded the matter for enforcement of the agreenment. 1In the
alternative, he argues that irrespective of the foregoing, he
has been the de facto primary care provider since 2001 and is
entitled child support in the anmount of $630.90 per nonth.

The i ssues Badham now rai ses may be resol ved by
reference to the record. First, it is uncontroverted that the
parties orally agreed that Badham woul d becone prinmary custodi an
(while retaining a joint custodial arrangenent), and that Gakley
woul d pay $630.90 per nmonth in child support. Second, it should

al so be clear that the opinion and order of this Court rendered
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on Novenber 7, 2003, stated in unanbi guous ternms that the

settl ement agreenent was binding on the parties and that the
trial court erred in failing to so rule. 1In the previous
appeal, this Court stated that, “ . . . the settlenent agreenent
shoul d have been enforced to the extent the parties had agreed
upon the neaning of the terms . . . .”3 The order on appeal was
reversed and the matter remanded for the purpose of correcting
the error.

Despite being directed to correct the error, the
Franklin GCrcuit Court has not given effect to the agreenent as
ordered. The court failed either to permanently designate
Badham as prinmary custodian or to give effect to the child
support arrangenent agreed upon by the parties.

The reasoning set forth in the Novenber 7, 2003,
opi ni on speaks for itself and need not be restated herein. On
remand, the Franklin G rcuit Court shall recognize and give
effect to the Novenber 7, 2003, opinion of this Court. That
opi nion specifically held, in relevant part:

In the case sub judice, the settlenent

agreenent between the nother and the father

covered several issues including child

support, tax-related matters, the

designation of the father as primary

residential custodian, and the nother’s

visitation rights. However, the only

di sputed termrelated to the nother’s weekly
visitation rights. W hold that this

® Badham v. Badham (now Qakl ey), 2001- CA-002380- MR and 2001- CA- 002447- MR,
rendered Novenber 7, 2003, slip opinion at p. 9.

-5-



provi sion of the settlenent agreenent in
guestion is severable fromthe other terns.
Accordingly, the trial court erred by not
enforcing those terns of the settlenent
agreenment to which there was no dispute
bet ween the parties, including the provision
designating the father as the primary
residential parent.?
We believe that the prior opinion of this Court is now the | aw
of the case and nust be foll owed.
Wiile we are reluctant to m cromanage the
i npl enentati on of the agreenent, and recogni ze that due respect
nmust be afforded the trial court in the exercise of its
di scretionary power, the circuit court’s failure to inplenment
t he Novenber 7, 2003, opinion of this court nust al so be
consi dered. Accordingly, we reverse nunerical paragraphs (1)
and (2) of the Franklin G rcuit Court’s June 29, 2004, order and
remand the matter for entry of an order designati ng Badham as
primary custodi an and inplenenting child support paynents in

accordance with this opinion. The order is in all other

respects affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
M chael L. Judy Mar k A. Bubenzer
Frankfort, KY Frankfort, KY

4 Slip opinion at pp. 7-8.



