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BEFORE: COMBS, CHI EF JUDGE; GUI DUGLI, JUDGE; AND M LLER, SEN OR
JUDGE. !

GUI DUGALI, JUDGE: Kentucky Retirenment Systens has appeal ed from
a decision of the Franklin Grcuit Court reversing the denial of
Janet T. Vernon' s request for disability benefits by its Board

of Trustees. Having determ ned that the substantial evidence of

record does not conpel a decision in Vernon’ s favor, we reverse.

! Seni or Judge John D. Mller, sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 100(5)(b) of the Kentucky Constitution and
KRS 21.580.



Vernon, a resident of Princeton, Kentucky, began her
work as a school bus driver for Caldwell County Board of
Education in 1982. Her |ast date of enploynent was February 5,
2001, when she retired. Vernon filed her application for
disability retirenent benefits one nonth later, citing
significant pain in her back, neck and shoul ders, which would
i ncrease when she was driving the school bus. After the nedica
revi ew physici ans deni ed her application, Vernon retained
counsel and requested a full hearing. Hearing Oficer Pau
Fauri conducted the hearing on Novenber 9, 2001, and revi ewed
t he various nedical records before entering a recomended order
that Vernon' s application be approved. Kentucky Retirenent
Systens filed exceptions to the Hearing Oficer’s recomended
order.

Inits final order entered February 21, 2003, the
Board of Trustees rejected the Hearing Oficer’s recomended
order, opting instead to issue its own findings of fact and deny
Vernon’s application. The findings of fact were as foll ows:

1) daimant neets the enpl oynent

service requirenents of KRS 61. 600 in that

she has 169 nonths of total service and at

| east 12 nonths which are current service.

2) Claimant’s application for
disability retirement benefits was tinely

filed on March 5, 2001, her |ast date of
pai d enpl oynent was February 5, 2001.



3) Caimant’s position as a School Bus
Driver for the Caldwell County Board of
Education is sedentary to |ight work.

Cl ai mant drove a school bus for 6-8 hours a
day. On occasion, Cainmant would hel p young
children into their seats. C aimant was
required to operate hand and foot controls
when driving the bus. During the last two
years of driving, Caimnt had a snub-nose
bus and did not have to Iift the hood, and
she al so had an automatic door opener and an
automati c transm ssion.

4) Caimant specifically set forth in
her application that she was unable to
perform her duties as a bus driver because
of pain in her back, neck and shoul ders.

5) Dr. [David] French di agnosed
Claimant with cervical |unbar pain with
radi cul opat hy, mainly upper and | ower
extremty nunbness weakness. Dr. French in
March, 2002 pl aced severe restrictions on
Claimant’s activities. Dr. French’s
functional limtations appear to be based
mai nly upon C ai mant’s subj ective
conplaints. The restrictions inposed on
Claimant by Dr. French are incongruous with
t he obj ective nedical evidence of record.

6) Dr. [Bill] Bailey in January, 2001
gave Claimant a di agnosis of generalized
osteoarthritis based upon her conpl ai nts of
joint pain, and ruled out rheumatoid
arthritis. Dr. Bailey reconmended physi cal
therapy for overall range of notion and
condi ti oni ng exerci ses.

7) Dr. [Vaughan A.] Allen in February,
1999 found on physical exami nation that
G ai mant had intact reflex, notor, and
sensory functions of the upper extremties.
On | ower extremties, Dr. Allen found sone
| oss of range of notion, and positive
straight leg raising. The rest of Dr.
Al en’s exam nation was normal. On follow
up MRI of the lunbar spine, Dr. Allen noted
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only “mld central stenosis at 4/5, noderate
foram nal stenosis at 3/4 but not anything
very major. At this point, would like to
treat her with Cel ebrex, physical therapy
and synptomatic treatnent.” An MRl of the
cervical spine was negative.

8) Dr. [Robert P.] Meriwether treated
Cl aimant for her conplaints of back, neck,
and shoul ders. A Septenber, 1999 cervi cal
| unber nyel ogram foll owed by CT scan found
m ni mal degenerative changes w t hout
evi dence of spinal stenosis or cord
i npi ngenent. A February, 2002 MRl of the
| unbar and cervical spine found m ni mal
degenerative changes with only disc bul ging.
The nyel ogram foll owed by CT scan and MR
found only m ni mal degenerative changes with
no evi dence of any mechanical instability or
neur ol ogi cal invol venent of the cervical or
| umbar spine. In March, 2002, Dr.
Meriwet her indicated C ai mant was not a
surgical candidate. Dr. Meriwether
recomended a conservative course of
treatment that included physical therapy, a
TENS unit, and a nuscle rel axant.

9) Dr. [Janes A ] Metcal f diagnosed
Claimant with bilateral carpal tunne
syndronme on nerve conduction testing in
Sept enber, 2001. Dr. Metcalf al so di agnosed
neuropat hy of the |lower extremties, which
he descri bed as not severe, and prescri bed
nmedi cation. A total body scan was nornal .
An x-ray report of the left shoul der and
| eft knee indicated no significant
degenerative changes present.

10) Dr. Meriwether performed |eft
carpal tunnel release on Clainmant in
Oct ober, 2001 without any conplications.
Gl ai mant’ s maj or conpl ai nts concerni ng her
carpal tunnel canme about 8-9 nonths after
her | ast day of paid enploynent, which was
February, 2001. daimant, at the tinme of
t he hearing, indicated she was pl anni ng on
having right carpal tunnel rel ease, however,



there is no evidence that the surgery was
performed. Cainmant’s major conplaints
concerni ng carpal tunnel canme about after
her | ast day of paid enploynent and appear
anmenabl e to surgical treatnent.

11) Caimant’s application for
di sability benefits based upon subjective
conplaints of pain is not supported by the
obj ective nedi cal evidence of record.
Absent significant objective findings,
Cl ai mant’ s subj ective conplaints of pain in
t he back, neck and shoul ders are not
credible. daimant’s doctors have
recommended C ai mant be treated
synptomatically with a conservative course
of treatnent that includes nedication and
physi cal therapy to inprove range of notion
and condi tioni ng exerci ses.

12) Dr. [Onen T.] N chols, Psy.D.,
performed a nental status exam nation of
G ai mant in January, 2002 and gave a
di agnosi s of Maj or Depression, Single
Epi sode, Mbyderate. Dr. Nichols noted
Cl ai mant had been experiencing a ngjor
depressive epi sode for approxi mately one
year. Dr. Nichols noted d ai mant was taking
an anti-depressant and he recommended
supportive counseling. Dr. N chols noted
G ai mant’ s i nsight and judgnent were good,
and that she appeared to be capabl e of
conprehendi ng, recalling, and foll ow ng sone
detailed directions. Caimant’s depression
IS being treated with nmedication and further
conjunctive counseling was reconmended.
Cl ai mant retains good insight and judgnent,
and intact ability to conprehend and foll ow
di recti ons.

Based upon its findings, the Board of Trustees concl uded that
Vernon was not entitled to disability retirenent benefits, and

t heref ore deni ed her application.



Vernon filed a Petition with the Franklin Grcuit
Court, arguing that the Board of Trustees ignored substantia
evidence in the record and that its conclusions were |argely
based upon the opinions of the non-exam ning state physicians.
Kent ucky Retirenent Systens maintained that the substantia
evi dence of record did not conpel a finding of disability due to
a lack of objective nedical evidence. In an Opinion and O der
entered July 26, 2004, the circuit court reversed the Fina
Order of the Board of Trustees and granted Vernon's petition,
hol di ng that the decision below was arbitrary in |light of the
substanti al evidence to the contrary. This appeal followed.

On appeal, Kentucky Retirenment Systens argues that the
deni al of Vernon’'s application was supported by substantia
evi dence, that the circuit court erred in substituting its
judgnment for that of the fact-finder, and that the circuit court
made several errors of fact and |aw that affected its decision.
On the other hand, Vernon continues to argue that she
denonstrated by objective nedical evidence that she is disabled
and is entitled to retirenent disability benefits, that the
Board of Trustees’ denial of her application is not supported by
substanti al evidence, and that the Board of Trustees applied

i mproper | egal standards in evaluating her application.



KRS 61. 600 provides for disability retirenent,
version in effect when Jones nade her application reads,

pertinent part,

(1)

(2)

as foll ows:

Any person may qualify to retire on
di sability, subject to the follow ng
condi tions:

Upon the exam nation of the objective
nmedi cal evidence by |licensed physicians
pursuant to KRS 61.665, it shall be
determ ned that:

(a) The person, since his |ast day of
pai d enpl oynent, has been nentally
or physically incapacitated to
performthe job, or jobs of Iike
duties, fromwhich he received his
| ast paid enploynent. In
det erm ni ng whet her the person may
return to a job of like duties,
any reasonabl e accomodati on by
the enpl oyer shall be consi dered:

(b) The incapacity is a result of

bodily injury, nental illness, or
di sease. For purposes of this
section, “injury” neans any

physi cal harm or damage to the
human or gani sm ot her than di sease
or nmental ill ness;

(c) The incapacity is deened to be
per manent; and

(d) The incapacity does not result
directly or indirectly frombodily
injury, mental illness, disease,
or condition which pre-existed
nmenbership in the system or
reenpl oynment, whi chever is nost
recent.

and t he

in



KRS 61.510(33) defines “objective medical evidence” as:

[ Rl eports of exam nations or treatnents;
nmedi cal signs which are anatoni cal
physi ol ogi cal, or psychol ogi ca
abnormalities that can be observed;

psychi atric signs which are nedically
denonstrabl e phenonena indicating specific
abnormalities of behavior, affect, thought,
menory, orientation, or contact with
reality; or laboratory findings which are
anat om cal, physiol ogical, or psychol ogica
phenonmena that can be shown by nedically
acceptabl e | aboratory diagnostic techni ques,
i ncluding, but not limted to, chem ca
tests, el ectrocardi ograns,

el ect roencephal ograns, X-rays, and
psychol ogi cal tests.

Qur standard of reviewin this case “is limted to
determ ni ng whet her the decision was erroneous as a matter of
law.”? It has long been settled in this Comonweal th that
“judicial review of admnistrative action is concerned with the
guestion of arbitrariness. . . . Unless action taken by an
adm ni strative agency is supported by substantial evidence it is
arbitrary.”® Substantial evidence is defined as “that which,
when taken alone or in light of all the evidence, has sufficient
probative value to induce conviction in the mnd of a reasonable

n 4

per son. In weighing the evidence, “the trier of facts is

2 McNutt Construction v. Scott, 40 S.W3d 854, 861 (Ky. 2001).

3 American Beauty Homes Corp. v. Louisville and Jefferson County Pl anning and
Zoni ng Comm ssion, 379 S.W2d 450, 456 (Ky. 1964) (enphasis in original).

4 Bow ing v. Natural Resources and Environnental Protection Cabinet, 891
S.W2d 406, 409 (Ky.App. 1994). See al so Kentucky State Raci ng Conm ssion v.

Fuller, 481 S.W2d 298 (Ky. 1972).



afforded great latitude in its evaluation of the evidence heard
and the credibility of wtnesses appearing before it.”> A
reviewi ng court may not substitute its own judgnent on a factua
i ssue “unl ess the agency’s decision is arbitrary and
capricious.”®

As in this case, “[w] here the fact-finder’s decision
is to deny relief to the party with the burden of proof or
per suasi on, the issue on appeal is whether the evidence in that
party’s favor is so conpelling that no reasonabl e person coul d

7

have failed to be persuaded by it.” The failure to grant relief

woul d be arbitrary “if the record conpels a contrary decision in

| i ght of substantial evidence therein.”?

Once a reviewi ng court
has determ ned that the agency’s decision is supported by
substanti al evidence, the court nust determne the correct rule
of law was applied to those facts by the agency in naking its

determination. |If so, the final order of the agency has to be

uphel d. °

> Bowling, 891 S.W2d at 409-10. See also McManus v. Kentucky Retirenent
Systens, 124 S. W 3d 454 (Ky.App. 2003).

5 McManus, 124 S.W3d at 458.

"1d. See also Bourbon County Board of Adjustment v. Currans, 873 S.W2d 836
(Ky. App. 1994).

8 Currans, 872 S.W2d at 838.

° Bowl ing, 891 S.W2d at 410.



In the present nmatter, we nust determ ne whether there
is substantial evidence of record that woul d conpel a decision
in Vernon’s favor, as she was unsuccessful before the fact-
finding Board of Trustees. |In that sane vein, we nust also
determ ne whether the circuit court erred in reversing the Board
of Trustee’ s deci sion.

First, we nmust agree with Kentucky Retirenment Systens
that the circuit court applied an incorrect standard of review
in making its decision and m sstated a portion of the nedica
evi dence introduced. Addressing the factual m sstatenent first,
we note that the circuit court on page 5 of its Opinion and
Order incorrectly attributed to Dr. Meriwether the statenent
that “due to Vernon’s pain associated with her back and the
unsuccessful left carpal tunnel release, the right carpal tunne
rel ease woul d have to be postponed to a |later date.” Later, on
page 6, the circuit court again referenced that the |eft carpal
tunnel release “did not provide the results expected.” These
poor assessnents of the left carpal tunnel rel ease do not appear
in any of the nedical records, but only appear in a letter from
Vernon’s counsel to counsel for Kentucky Retirement Systens.

We shall now turn our attention to the standard of
review issue. As set forth above as well as in the beginning of
the circuit court’s Opinion and Order, a review ng court may

overturn a decision of the fact-finding Board of Trustees not in
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favor of the party with the burden of proof only if the
substantial evidence of record conpels a contrary result.
Based upon this standard, it is not enough to establish that
there is substantial evidence of record to support a decision in
favor of the clainmant; the substantial evidence nust conpel such
a result.

In this case, it is at |east arguable that the
obj ective nedical evidence could be interpreted to support a
finding of disability. Even if this were so, the evidence
cannot be said to conmpel such a finding. Although the nedica
tests established bul ging, stenosis, and degenerative changes in
her back, these conditions were generally described as m ni mal,
mld, or not severe, and it appears that the diagnoses of and
restrictions inposed by the various physicians were based nore
upon Vernon’s subjective conplaints of pain. The exception to
this woul d be her diagnosis of bilateral carpal tunnel syndrone,
whi ch was not di agnosed until several nonths after she had
retired. Furthernore, at least the left side had been
successfully treated surgically, according to Dr. Meriwether.
We agree with Kentucky Retirement Systens’ statenent that
al t hough Vernon had been di agnosed wth several conditions,

t hese conditions were not of sufficient severity to render her

10 Bour bon County Board of Adjustnent v. Currans, 873 S.W2d 836 (Ky.App.
1994) .
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i ncapacitated to the extent that she could be deened permanently
and totally disabled. Because the Board of Trustees’ findings
of fact were based upon substantial evidence of record, those
findings are not arbitrary, and a contrary result is not
conpel l ed by that evidence. Therefore, the circuit court erred
in reversing the decision bel ow

Finally, we agree wth Kentucky Retirenent Systens
that the circuit court appears to have inperm ssibly substituted
its judgnent for that of the trier of fact. The circuit court
reinterpreted the nedical evidence, which is a function of the
trier of fact, not a court of review

For the foregoing reasons, the judgnent of the
Franklin Circuit Court is reversed, and the order of the Board
of Trustees is reinstated.

M LLER, SEN OR JUDGE, CONCURS.

COMBS, CHI EF JUDGE, DI SSENTS AND FI LES SEPARATE
OPI NI' ON.

COMBS, CHI EF JUDGE, DI SSENTING | dissent. The
Franklin Grcuit Court undertook a neticulous reviewin this
case and deternmined that substantial evidence existed to support
an award and that denial of those benefits indeed constituted
arbitrariness on the part of the Board. Even though the
findings of the Board were internally contradictory, they

nonet hel ess substanti ated the exi stence of nunerous degenerative
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physi cal and nmental changes: a bul ging disc, stenosis,
neur opat hy of the |ower extremties, carpal tunnel syndrone, a
maj or depressive disorder. At finding #11, the Board nade a
sweepi ng conclusion that Ms. Vernon's conplaints were all
subj ective and unsupported by objective nedical evidence and
that they were, therefore, not credible.

Claimant’ s application for disability

benefits based upon subjective conplaints of

pain is not supported by the objective

medi cal evidence of record. Absent

significant objective findings, Caimnt’s

subj ective conplaints of pain the back, neck

and shoul ders are not credible.

It is apparent that the Board sinply dism ssed
conpel I'i ng medi cal evidence and m s-characterized Vernon's
ailments as fignments of her imagination. It elected to
di sregard the significant objective evidence of disability.

Addi tionally, the Board necessarily ignored the fact that Vernon
was required to inplenment hand and foot controls in the
operation of a school bus — feats which could not have been
performed with the nunbness that afflicted her extremties. KRS
61.600(2)(a) clearly provides the | egal test against which these
disabilities are to be assessed in order to determ ne
eligibility for benefits:

The person, since his last day of paid

enpl oynent, has been nentally or physically

i ncapacitated to performthe job, or jobs of

li ke duties, fromwhich he received his | ast
pai d enpl oynent .

- 13-



It is inconprehensible to inmagine that Vernon could return to a
simlar job in light of her inpairnents — surely not if the
safety of children were to receive any consi derati on.

The Franklin Circuit Court did not substitute its
judgnment for that of the Board. |Instead, it gave proper
credence to the conpelling evidence di sregarded by the Board.
woul d, therefore, affirmthe Franklin Grcuit Court inits

reversal of the Board.

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Kat heri ne Rupi nen Robert E. Francis
Frankfort, KY Cadi z, KY

-14-



