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BEFORE: HENRY AND VANMETER, JUDGES; M LLER, SEN OR JUDGE.!

VANVETER, JUDCE: Patty G WIllians petitions for review from an
opi nion of the Wrkers’ Conpensation Board affirm ng a decision
of the Admi nistrative Law Judge (ALJ) awardi ng permanent parti al

di sability (PPD) benefits for work-related injuries to WIlians’

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.



arms, shoul ders, neck, and back sustained during her enpl oynment
with United Parcel Service (UPS) as a package handler. She
argues that the ALJ erred by failing to also award her total
tenporary disability (TTD) benefits. For the reasons stated
bel ow, we affirmthe Board' s deci sion.

WIllianms, who was born in 1967, has a GED, but no
speci al i zed vocational training. She began her enploynent with
UPS in 1993, was laid off in 1995, and returned to work in 1996.
WIllianms’ duties as a package handler required her to
repetitively lift packages weighing up to seventy pounds and to
use pushing, pulling, bending, and tw sting notions. Although
she reported to her supervisor that she felt pain in her arnms,
shoul ders, neck, and back on Septenber 17, 2001, she was not
referred to the conpany doctor at that tine.

Wl lianms continued to work until January 25, 2002,
around which time she sought nedical attention froma
chiropractor. She then consulted a neurosurgeon who
adm ni stered epidural blocks to her |ower back and recomended
fusion surgery to alleviate pain. WIlians was al so treated by
a pai n managenment specialist, and she sought treatnment from
anot her orthopedic surgeon, Dr. WIIiam Mdss, who recomended
bil ateral carpal tunnel surgery. After obtaining a second
opi nion and attenpting nore conservative treatnment in an effort

to avoid surgery, WIlianms underwent bilateral carpal tunne



surgery in March and June 2002. She further underwent a |eft

| ateral epicondylitis surgery in August 2002. According to UPS
wage records, during 2002 WIllians did not work between January
26 and April 26; between June 15 and August 16; and her fina
day of enploynent was on Septenber 20, 2002. During her
absences fromwork WIllians received short-termdisability
benefits from Kenper National Services, which were fully funded
by UPS.

Wllians filed an injury report, on February 26, 2003,
stating that the injury occurred on Septenber 17, 2001. She
subsequently filed a nedical report fromDr. S. Pearson
Auer bach, who assigned her a 5% functional inpairnment rating.
After a hearing the ALJ determ ned that WIllians had a 3.25%
permanent disability rating, but he was not persuaded that
WIllians had a “conplete and pernmanent inability to perform any
type of work as a result of her injury.” Thus, he awarded
Wl lians nedical benefits plus PPD benefits of $14.51 per week
for a period of 425 weeks begi nning on Septenber 18, 2001, but
he deni ed any award of TTD benefits. UPS was credited for its
paynent of sickness and accident benefits during the period of
PPD.

Both parties petitioned for reconsideration. WIIlians
asserted that she was entitled to TTD benefits for January 18

t hrough April 15, 2002; April 20 through April 22, 2002; Apri
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26 through May 14, 2002; and August 18, 2002, through January
21, 2003. UPS sought additional findings of fact regarding

Wl lians’ physical work capacity after January 25, 2002 and
requested the ALJ reduce its award of PPD benefits from $14.51
to $9.68 per week if her capacity was nornmal after that date.
The Chief Adm nistrative Law Judge denied WIlianms’ petition but
granted UPS petition finding that WIllians “retained the

physi cal capacity to perform her regul ar enpl oynent,” and
reduci ng her PPD benefits to $9. 68 per week. WIlians appeal ed
to the Wrkers’ Conpensation Board (Board), which affirned the
ALJ's opinion and award. This petition for review foll owed.

WIllianm s sole contention on appeal is that the ALJ
erred by denying TTD benefits. W di sagree.

An ALJ’s finding in favor of a claimant nust be based
on substantial evidence.? As stated in Smyzer v. B.F. Goodrich
Chemical Co.,*® “[s]ubstantial evidence nmeans evi dence of
subst ance and rel evant consequence having the fitness to induce
conviction in the mnds of reasonable nmen.” An ALJ's finding
may be overturned only if upon review, the Board determ nes that

the ALJ acted outside the scope of his power, was clearly

2 Special Fund v. Francis, 708 S.W2d 641 (Ky. 1986).

® 474 S.W2d 367, 369 (Ky. 1971).



erroneous in his decision, or rendered a decision which was
arbitrary or capricious.*

Here, the Board determ ned that the ALJ' s decision was
supported by substantial evidence and, indeed, that WIIlians had
utterly failed to neet her burden of proof. After review ng the
evi dence, we cannot say that the evidence conpelled a different
concl usi on.

The dates during which WIllianms clains she was
eligible for TTD benefits vary from pl eading to pl eadi ng.
Wllianms’ failed to submt any nedical records fromher treating
physi ci ans to substantiate the reasons for her absences from
wor k during the debated periods of 2002. Further, we are not
persuaded by WIlianms’ contention that “[t]he nedical evidence
confirnfs] such periods of TTD,” since the only nedical report
submtted was that of Dr. Auerbach, who did not account for
WIllians’ work absences. Additionally, the dates |isted on the
Return to Wrk Status fornms issued by Dr. Moss do not coincide
wth the dates for which Wllianms clainms TTD benefits. Due to
t hese inconsistencies and WIllianms’ failure to neet her burden
of proof we cannot say that the ALJ abused his discretion® by

denying the award of TTD benefits, or that the Board erred by

4 KRS 342.285(2)(a), (d), and(c).

5 Parampunt Foods, Inc. v. Burkhardt, 695 S.W2d 418, 419 (Ky. 1985).
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failing to find that the evidence conpelled a different

concl usi on.

For the foregoing reasons the Board s decision is

af firmed.
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