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BEFORE: BUCKI NGHAM JOHNSQON, AND SCHRODER, JUDGES.

JOHNSON, JUDGE: Mark Garnett has petitioned this Court for
revi ew of an opinion of the Wrrkers' Conpensati on Board vacating
and remandi ng an opi nion, order, and award by the Adm nistrative
Law Judge which determ ned that Garnett was totally disabled as
a result of a work-rel ated accident and awarded hi m
correspondi ng workers’ conpensation benefits. The Board vacated
and remanded the case because the ALJ's deci sion was based, in

part, on his m staken belief that Garnett’s hand injury was to



hi s dom nant hand, when, in fact, the injury was to his

nondom nant hand. Having concluded that the Board correctly
determ ned that the ALJ's decision was based, at least in part,
upon a m sconception which could possibly affect the outcone of
the award, we affirm

On Novenber 15, 2002, while in the enploy of Calvary
Coal Conpany, Inc., Garnett was operating a scoop to clean a
coal feeder and push shuttle cars. An acetylene tank had been
left in the scoop bucket, and when Garnett pushed the bucket
into the feeder the tank was crushed and expl oded. As a result,
Garnett suffered burns to his face and right hand. Garnett also
suffered psychological injuries as a result of the accident.
Garnett has not returned to work since the accident.

On March 26, 2003, Garnett filed an Application for
Resolution of Injury Cdaimwth the Departnent of Wrkers’
Claims. Follow ng discovery and an evidentiary hearing, on
Novenber 25, 2003, the ALJ issued an opinion, order, and award
wherein he determned Garnett to be permanently and totally
occupational |y disabled. The ALJ awarded correspondi ng tot al
occupational disability benefits to Garnett.

Cal vary Coal subsequently filed a notion for
reconsideration. In its notion, anong other things, Calvary
Coal asserted that Dr. Tal mage Hays's 15% inpairnment rating to

t he body as a whol e based on Garnett’s hand injury was the



result of the m staken premi se that Garnett’s hand injury was to
hi s dom nant hand when, in fact, the injury was to his
nondom nant hand. | n making his decision dated Novenber 25,
2003, the ALJ relied upon this erroneous inpairment rating. On
Decenber 30, 2004, the ALJ entered an order denying the notion
for reconsideration.

Cal vary Coal subsequently appeal ed the decision to the
Board. On May 17, 2004, the Board entered an opinion vacating
and remandi ng the case to the ALJ because the ALJ’' s deci sion was
based, in part, upon the m sconception that Garnett’s injury was
to his dom nant hand, when the injury was actually to his
nondom nant hand. This petition for review followed.

Inits May 17, 2004, opinion, the Board stated, in
rel evant part, as foll ows:

Cal vary al so argues the ALJ abused his
di scretion by relying on the 15% i npai r nent
rating assessed by Dr. Hays for injury to
Garnett’s right hand because Dr. Hays
m st akenly thought Garnett’s right hand was
Garnett’s dom nate [sic] hand. Calvary
notes that Garnett testified that he is
| eft-handed. Calvary argues Table 13-22 of
t he AVA CGui des does not allow for a 15%
rating for a non-dom nant hand. Calvary
bel i eves that because the 15%rating is
erroneous, it cannot be relied upon by the
ALJ to enter an award of permanent
di sability benefits.

Si nce Decenber 12, 1996, it has been
axionmatic that before there is an award of
permanent partial disability benefits or
permanent total disability benefits, an



i njured worker must first establish a

per manent inpairnent rating as the
foundation for a permanent disability
rating. Ira AL Watson Departnent Stores v.
Ham lton, [34 S.W3d 48 (Ky. 2000)]. KRS
342.0011(36) defines permanent disability
rating as the permanent inpairnent rating
sel ected by an adm nistrative | aw j udge
times the factor set forth in the table that
appears at KRS 342.730(1)(b).

The record in Garnett’s claimcontains
substanti al evidence to support an
inpai rment rating for a physical condition
as well as a psychol ogi cal condition.
Testinony of Dr. Weitzel is sufficient to
establish a 15% i npairnent for Garnett’s
psychol ogi cal condition. Wth respect to
t he physical condition, Calvary correctly
notes that the 15% functional inpairnent
assessed for Garnett’s right hand injury
exceeds the range in Table 13-22 for a non-
dom nant extremty; however, Dr. Hays
clearly stated he assessed a Class 2
i npai rment using Table 13-22 of the AVA
Qui des. Table 13-22 sets forth criteria for
rating inpairnment related to chronic pain in
one upper extremty. A Cass 2 inpairnent
is determ ned using the sanme criteria
whet her the inpairnent is for the dom nant
or nondom nant extremty. Under the AVA
Quides, a Cass 2 inpairnment for a
nondom nant extremty qualifies for a 5% 14%
i mpai rment rating. Thus, evidence fromDr.
Hays is sufficient to support a 5-14%rating
for inpairnment of Garnett’s nondom nant
hand.

An ALJ may select a rating fromwthin
an appropriate range established by the
medi cal evidence. . . . [We note that the
ALJ on remand may sel ect an i npairnent
rating within the 5-14%range for the injury
to Garnett’s hand.

Si nce Decenber 12, 1996, once an ALJ
has deterni ned an individual has a



disability rating, the factors in Gsborne v.

Johnson, [432 S.W2d 800 (Ky. 1968)], as
nodi fied by Ira Watson, supra, are applied
to determ ne whether the clainmnt has a
total occupational disability. 1t remains
within the province of the ALJ to translate
t he medi cal inpairnment rating and non-

medi cal factors and determ ne occupati ona
disability utilizing the factors in Osborne
v. Johnson. See, lIra A. Watson Depart nent
Stores v. Ham |ton, supra, and MNutt
Construction Conpany v. Scott, [40 S.W3d
854, 858 (Ky. 2001)]. The ALJ may rely on
the nmedical testinony as well as the

wor ker’s own sel f-assessnent of his ability
to work. Hush v. Abrans, Ky., 584 S.W2d 48
(1979). Here, the ALJ reviewed the nedica
restrictions as well as Garnett’s own
testimony concerning his hand and his
psychol ogi cal condition. There was evi dence
to support a finding of total occupationa
di sability.

Garnett had a limted education and had
worked primarily in the mning industry.
There was substantial evidence that Garnett
could not return to his work in the m nes.
Al t hough Garnett had worked for Smth
Trucking as a nobile hone escort, Garnett
testified he could no | onger drive as a
result of his psychol ogical condition. As
noted by the ALJ, Garnett is functionally
illiterate. Gven his limted vocationa
skills and intellectual skills, as well as
t he physi cal and psychol ogi cal conditions,
the ALJ coul d reasonably concl ude that
Garnett was permanently totally disabl ed.

Al'l of the foregoing notw thstanding,
we agree with Calvary the permanent total
disability award may be predicated in part
on a mistaken belief that Garnett’s right
hand was Garnett’s dominate [sic] hand. In
sunmari zi ng the evidence, the ALJ expressly
noted Dr. Hays assessed a 15 % i npai r nent
for “a Cass Il injury involving a dom nant
extremty.” . . . The ALJ accepted the 15%



impairment rating, and the total disability
award was based, at least in part, on the
physical injury to Garnett’s hand. W
cannot glean fromthe opinion bel ow whet her
the ALJ was aware Garnett’s injury actually
was to Garnett’s nondom nant hand; how or
whet her the ALJ's acceptance of Dr. Hays’

I mpai rment assessnment may have been
affected; or how or whether the ALJ' s
determ nati on of occupational disability my
have been affected. The difference between
an injury to a claimnt’s dom nant hand and
an injury to a claimant’s nondom nant hand
is not without significance to an ALJ in
determ ning the physical and psychol ogi ca

i npact of an injury on a claimnt’s
occupational abilities [enphasis original].

The function of the Court of Appeals in reviewi ng a
decision of the Board is to correct the Board only where the
Court perceives that the Board has "overl|l ooked or m sconstrued
controlling statutes or precedent” or where it has flagrantly
erred in its assessnment of the evidence so as to result in a
gross injustice.?!

Havi ng revi ewed the record, we are persuaded that the
Board has not overl ooked or m sconstrued controlling statutes or
precedent or erred in its assessnent of the evidence. To the
contrary, the Board has identified a m sconception by the ALJ
whi ch was applied in his decision in this case, and has properly
remanded the matter for a reevaluation by the ALJ excl usive of

t he m sconcepti on.

! Western Baptist Hospital v. Kelly, Ky., 827 S.W2d 685, 687-88 (1992).




Dr. Hays based his physical inpairment rating of 15%
upon the incorrect premse that the injured hand was Garnett’s
dom nant hand. Garnett’s own testinony establishes that the
injury was to his nondom nant hand. As a result of this
m st ake, Dr. Hays assigned an inpairnent greater than permtted
under the guidelines for an injury to a nondom nant hand. The
ALJ appears to have relied upon this msconception. Thus, the
Board did not err in its assessnent that this error nmay have not
been noticed by the ALJ, and that if he had known of the error,
the outconme may have been different. It follows that the Board
properly vacated and remanded the case for additional review by
the ALJ in light of Dr. Hays's error.

Garnett argues that remand is not necessary because
the error was brought to the ALJ's attention in Calvary Coal’s
petition for rehearing. However, the ALJ s order denying
rehearing did not address the issue on the nerits and | eaves the
record silent on the ramfications, if any, of the erroneous
i mpai rment rating. Hence, the ALJ's denial of Calvary Coal’s
notion for reconsideration is not a basis to disturb the Board s
deci si on.

For the foregoing reasons, the opinion of the Wrkers’
Conpensati on Board is affirned.

ALL CONCUR
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