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JOHNSON, JUDGE: Wendell d ayton Sanms has appeal ed fromthe
January 29, 2004, order of the Wwodford Crcuit Court which
denied his notion to vacate and set aside the trial court’s
final judgnent of conviction and sentence of inprisonnment
pursuant to ROr! 11.42. Sams’s notion asserted two grounds for
relief: (1) that the trial court erred when it found that his
guilty plea was entered know ngly, voluntarily, and

intelligently; and (2) that he received ineffective assistance

! Kentucky Rules of Crimnal Procedure



of counsel. Having concluded that the trial court did not err
in finding that Sans entered his plea know ngly, voluntarily,
and intelligently, and that he received adequate representation
by counsel, we affirm

In 1988 Sans was indicted on one count of rape in the
third degree? and one count of custodial interference.® On March
2, 1988, Sans pled guilty to both charges. On April 6, 1988,
Sans was sentenced to five years’ inprisonnment on each count,
wth the sentences to run consecutively for a total of ten
years, probated for five years. Sans’s probation was revoked on
Novenber 2, 1988, and he was sentenced to ten years in prison.

On July 1, 1996, Sans filed a notion to vacate his
sentence pursuant to RCr 11.42. Sans alleged that his guilty
pl ea was not entered know ngly, voluntarily, and intelligently
because at the tinme of the plea he was under the influence of
prescription medi cation which prevented himfromfully
under st andi ng the proceedi ngs and the significance of the
proceedi ngs. Sans clained that his defense counsel, Janes
Springate, knew that he was on nedi cation, but failed to inform
the trial court of that fact. Sanms al so contended that
Springate’'s failure to informthe trial court that Sans was on

medi cation constituted i neffective assi stance of counsel because

2 Kent ucky Revised Statutes (KRS) 510.040.

® KRS 509. 070.



a conpetent attorney would have informed the trial court,
t hereby conpelling the trial court to hold a hearing to
det erm ne whet her Sans was capable of entering a voluntary pl ea.
On Septenber 11, 1996, the trial court denied Sans’s
nmotion w thout appointing counsel, w thout conducting an
evidentiary hearing, and wi thout review ng the transcript of the
guilty plea. The trial court ruled that Sans’s RCr 11.42 notion
was untinely filed, and that it had no nerit on its face. On
March 11, 1998, this Court remanded the case to Wodford Circuit
Court holding that Sans’s RCr 11.42 notion was tinely filed, and
that the nmerits of the notion could not be determined on its
face. The trial court was directed to review the record to
det ermi ne whet her an evidentiary hearing was necessary.*
On remand, the trial court conducted a hearing on
August 4, 1999.° Sams did not have counsel present at the
hearing.® Sans testified at this abbreviated hearing that at the
time of his plea he was under the influence of prescription
medi cation. Sans further testified that he had told his
attorney that he was on nedication, but that his attorney told

himto keep quiet and not to tell the trial court.

4 Case No. 1996- CA-002739-MR, rendered January 30, 1998, not-to-be published.

> Apparently, the trial court conducted an abbreviated hearing to deternine
whet her Sams was entitled to a full evidentiary hearing.

 The record reflects that Sans had an attorney at this time, but it is

uncl ear if counsel was appointed. Further, for some unexpl ai ned reason
counsel failed to appear at the hearing.
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After reviewing the record, the trial court denied
Sans’s RCr 11.42 notion, finding that nothing in the record
supported Sans’s assertions that his guilty plea was not entered
know ngly, voluntarily, and intelligently, and finding that
Sans’s claimof ineffective assistance of counsel was unfounded.
In an Opinion rendered on March 22, 2002, this Court affirmed.’
The Suprene Court of Kentucky granted Sanms’s notion for
di scretionary review, vacated this Court’s Opinion, and renanded
the case to the trial court for an evidentiary hearing with
appoi nted counsel to represent Sans.®

On remand, the trial court appointed counsel to
represent Sanms and held, for the first time, a full evidentiary
hearing. At this hearing, Sans introduced evidence to support
his argunment that his nedication prevented himfrom know ngly,
voluntarily, and intelligently entering his plea. The trial
court heard testinmony from Sans, attorney Springate, and Dr.
El j ourn Don Nel son, a professor of Cinical Pharmacol ogy at the
Uni versity of G ncinnati College of Medicine. Dr. Fikret
Yal kut, who had worked as a physician at the Wodford County
Jail while Sams was in custody there, testified by affidavit.
At the conclusion of the evidentiary hearing, the trial court

again denied Sans’s RCr 11.42 notion. This appeal followed.

” Case No. 2000- CA-000289- MR, not-to-be published.

8 Case No. 2002-SC-0290-D, rendered April 17, 2003.
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For an RCr 11.42 notion to succeed, the novant nust
“establish convincingly that he was deprived of sone substantia
right which would justify the extraordinary relief afforded by
t he post-conviction proceedings provided in ROr 11.42.”7° In
addition, “a prisoner who has slept on his rights will bear a
heavy burden to affirmatively prove the facts on which his
relief must rest.”® Thus, the burden of proof rests upon Sans
to show that his allegations are, in fact, true. Merely raising
a question as to their truthfulness is not sufficient.

First, Sans asserts that the trial court erred when it
found his guilty plea was entered know ngly, voluntarily, and

intelligently.* Sparks v. Conmonweal th,'? sets out the test for

determining the validity of a guilty plea:

The test for determning the validity
of a guilty plea is whether the plea
represents a voluntary and intelligent
choi ce anong the alternative courses of
action open to the defendant. North
Carolina v. Alford, 400 U S. 25, 91 S. O
160, 164, 27 L. Ed. 2d 162 (1970). There
nmust be an affirmative showing in the record
that the plea was intelligently and
voluntarily made. Boykin v. Al abama, 395
U S 238, 242, 89 S. C. 1709, 23 L. Ed. 2d
274 (1969). However, “the validity of a
guilty plea is determ ned not by reference

° Dorton v. Conmonweal th, 433 S.W2d 117, 118 (Ky.App. 1968) (citing
Conmonweal th v. Canpbel |, 415 S.W2d 614, 616 (Ky. 1967)).

0 prater v. Commonweal th, 474 S.W2d 383, 384 (Ky. 1971).

11 See Boykin v. Al abama, 395 U.S. 238, 242, 89 S.Ct. 1709, 23 L.Ed.2d 274
(1969) .

12 721 S.W2d 726, 727 (Ky.App. 1986).
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to some nmagic incantation recited at the
time it is taken but fromthe totality of
the circunmstances surrounding it.” Kotas v.
Conmonweal th, Ky., 565 S.W2d 445, 447
(1978), (citing Brady v. United States, 397
U S 742, 749, 90 S. C. 1463, 1469, 25 L
Ed. 2d 747 (1970)).

In examning the totality of the circunstances, the
court considers such factors as “the accused’s deneanor,
background and experience, and whether the record reveal s that
the plea was voluntarily made.”*® The trial court is in the best
position to determ ne whether there was involuntariness or
i nconpetence to plead guilty, and sol enm declarations in court
carry a strong presunption of verity.'* |If the allegations in
the notion can be resolved on the face of the record, there is
no need for a hearing.'® However, if a material question of fact
is raised as to whether the plea is valid, an evidentiary

hearing is necessary. '

At the hearing, the trial court is
required to make findings on those naterial issues of fact.?'’

Those factual determ nations are reviewed under a clearly

13 Centers v. Commonweal th, 799 S.W2d 51, 54 (Ky.App. 1990).

d.

15 @ ass v. Commonweal th, 474 S.W2d 400, 401 (Ky. 1971).

16 Ror 11. 42(5).

7 RO 11.42(6).



erroneous standard. '8

In denying relief under RCr 11.42, the trial court, in
considering the totality of the circunstances, was entitled to
exam ne all evidence in the record as wel|l as the evidence
produced at the evidentiary hearing. Considering the totality
of the circunstances, we conclude that the trial court had
substanti al evidence upon which to base a finding that Sans

possessed a “‘sufficient present ability to consult with his

| awer with a reasonabl e degree of rational understanding and

that he had a “‘rational as well as factual understanding of the
proceedings[.]’"*®
Qur review of the record indicates that when Sans

entered his guilty plea, he answered during the colloquy wth
the trial court that he was not under the influence of drugs,
that he was not inpaired in his judgnent in any way, and that he
was entering his guilty plea willingly, freely, voluntarily, and
intelligently. Sans’s defense counsel told the trial court that
in his opinion Sanms understood his rights and the nature of the
proceedi ngs, and that his plea was being made willingly, freely,

voluntarily, and intelligently. Furthernore, at the subsequent

sentenci ng hearing, Sanms carried on a constructive and

18 Sherfey v. Sherfey, 74 S.W3d 777, 782 (Ky.App. 2002) (citing Carnes v.
Carnes, 704 S.W2d 207, 208 (Ky. 1986)). See al so Thonpson v. Commonweal t h,
147 S.W3d 22, 33 (Ky. 2004).

1% Thonmpson, 147 S.W3d at 32 (quoting Dusky v. United States, 362 U.S. 402,
80 S.Ct. 788, 4 L.Ed.2d 824 (1960)).




substantive conversation with the trial court, denonstrated an
under st andi ng of his personal history, and submtted a
sentencing option to the trial court which he considered to be
in his best interests.

In its January 29, 2004, order denying Sans’ s RCr
11.42 notion, the trial court found no “irregularities” in the
record or proceedings, and thus determ ned that Sans’s notion
had no nerit. Sams clains the trial court erred because it
shoul d not have relied upon the face of the record, but should
have instead relied upon evidence adduced at the hearing. Sans
is correct that the trial court nust consider the evidence
presented at the evidentiary hearing, but it need not base its
determ nation entirely on that evidence. Again, the trial court
is required to consider the totality of the circumstances.?

Sans testified at the evidentiary hearing that at the
time of his plea and at the tine of the sentencing hearing, he
was taking both Mellaril and Sinequan, and that he was unable to
remenber any of the proceedi ngs because of the effects of the
drugs. Dr. Yalkut testified by affidavit that he had regularly
prescribed Mellaril to Sanms from Cct ober 29, 1987, through Apri
1, 1988. Dr. Nelson testified that Mellaril would have inpaired

Sans’s ability to weigh the consequences of the plea, but also

20 Kotas, 565 S.W2d at 447.



adm tted upon cross-exam nation that such inpairnment woul d not
necessarily have rendered hi minconpetent to enter a plea.

It was reasonable for the trial court, which is the
best position to observe wi tnesses and deternmne their
credibility,? to have still found the record nore persuasive
than either the testinony by Sanms or Dr. Nelson. Thus, though
the trial court nmust consider all the evidence presented, it my
find the evidence in the record nore persuasive than that
produced at the hearing. W reiterate that Sans bears the
burden of show ng that he was inconpetent, and that he nust
overcone the strong presunption that his plea was valid. ?2
Accordingly, the trial court was not clearly erroneous in
relying on this evidence, as the trial court may have found it
nore persuasive than the evidence presented at the hearing.

Sans’ s second assignnment of error is that he received
i neffective assistance of counsel. |In order to prevail on a
claimof ineffective assistance of counsel in entering a guilty
pl ea, a novant nust prove both

(1) that counsel nmmde errors so serious that

counsel's performance fell outside the wde

range of professionally conpetent

assi stance; and (2) that the deficient

performance so seriously affected the

out cone of the plea process that, but for
the errors of counsel, there is a reasonabl e

2l Centers, 799 S.W2d at 54.
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probability that the defendant woul d not

have pl eaded guilty, but would have insisted

on going to trial [citations onmitted].?
Revi ew of counsel’s performance is to be highly deferential.?
W agree with the trial court that Sans was represented
conpetently and was not prejudiced by his counsel’s perfornance.

Sans’s claimof ineffective assistance of counsel is
closely related to his claimof inconpetence. Sans alleges that
at the time of his plea and sentencing, he told his attorney
that he was on nedication, that Springate told himnot to inform
the trial court, and that Springate failed to further ascertain
whet her Sans was inpaired by his nedication. Sans’s RCr 11.42
notion asserts that this was ineffective assi stance of counse
because Springate should have infornmed the trial court that Sans
was on nedication.

The only evidence that supports Sans’s all egation that
Springate knew that he was on nedication is Sans’s testinony
itself. At the evidentiary hearing, Springate testified that
t hough he had no recollection of Sans’s case, it was his
practice not to allow “official business be transacted” if he
was informed that a person was on nedi cation. Sans al so submts
t hat Springate shoul d have di scovered through independent

research that Sans was inpaired. For support, Sans cites

2 gparks, 721 S.W2d at 727-28.

24 strickland v. Washington, 466 U S. 668, 689, 104 S.Ct. 2052, 80 L.Ed.2d 674
(1984) .
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Strickland, supra, where the Court stated, “counsel has a duty

to make reasonable investigations or to nake a reasonabl e
deci sion that makes particul ar investigations unnecessary.”?

We do not accept Sans’s contention that Springate’s
failure to investigate Sans’ s conpetence was unreasonable. In
order to prove deficient conduct by counsel, Sanms nust show that
Springate’'s actions fell outside the wi de range of reasonable
prof essi onal assi stance.?® The position advocated by Sans woul d
require an attorney, w thout notice of any deficiency or
i npai rment, to nevertheless investigate his client’s conpetency.
Such a standard does not exist. Thus, the trial court did not
err inruling that Sans failed to prove that Springate’s
performance fell outside the w de range of reasonabl e
pr of essi onal assi stance.

In addition to proving that his counsel’s
representation was deficient, Sams nmust al so show that he was

7

prej udi ced by that deficiency,? and that but for the deficiency,

there is a reasonable probability that he woul d have insisted on

8

atrial.?® Once again, Sans has not net this burden. Since the

trial court has found that Sanms was i ndeed conpetent to enter a

%5 strickland, 466 U.S. at 691.

% |d. 466 U.S. at 688-89; Conmonweal th v. Tamme, 83 S.W3d 465, 470 (Ky.
2002); Comonweal th v. Pelfrey, 998 S.W2d 460, 463 (Ky. 1999).

27 strickland, 466 U.S. at 687.

28 gparks, 721 S.W2d at 728.
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pl ea, Sams cannot show that he was prejudiced in any way.
Accordingly, the trial court did not err by finding that Sans
recei ved adequate representation.

For the foregoing reasons, the order of the Wodford

Circuit Court is affirned.

ALL CONCUR.
BRI EFS FOR APPELLANT: BRI EF FOR APPELLEE:
Sarah J. Jost Gregory D. Stunbo
Frankfort, Kentucky At t orney Ceneral

Todd D. Ferguson
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