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BEFORE: BARBER AND JOHNSON, JUDGES; HUDDLESTON, SENI OR JUDGE.!
HUDDLESTON, SENI OR JUDGE: Peggy Sykes appeals froman April 6,
2004, Pike Crcuit Court judgnent containing findings of fact
and conclusions of law. The case involves a boundary dispute
bet ween Sykes and her nei ghbors, Spurlock and Phyllis Cure.? W

are asked to determ ne whether the court erred when it treated

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21. 580.

2 Mppel l ees’ brief states that Spurlock Cure recently died.



an untinely Kentucky Rules of GCivil Procedure (CR) 59.05 notion
made by the Cures as a notion nade pursuant to CR 60.02 and
granted the extraordinary relief available under that rule. W
are al so asked to determ ne whether the circuit court’s findings
of fact of April 6, 2004, are clearly erroneous and whet her the
court erred in awarding costs to the appellees in the second
judgnment. Because we find that the trial court erred in
granting relief pursuant to CR 60.02, we vacate the April 6,
2004, judgnent and remand with instructions to reinstate the
August 5, 2002, judgnent.

On January 17, 2002, a bench trial was held to
determ ne the boundary |ine between the Sykes and Cure
properties. The trial court granted judgnment in favor of Sykes
on August 5, 2002. The record contains the original judgnment on
which the clerk of the circuit court certified that a copy of

t he judgnent had been mailed to “all parties and/or attorneys of
record” on August 5, 2002.

About four nonths |ater, on Decenber 13, 2002, the
Cures filed a “notion to alter, anmend, or vacate or for
additional findings and to be permtted out of tine challenge to
judgnent.” This notion was clearly filed far beyond the ten day

period permitted under CR 59.05.° The Cures clained that they

had only | earned of the entry of the final judgnent on Decenber

3 Ky. R CGv. Proc. (CR) 59.05 requires that the motion “shall be served not
| ater than 10 days after entry of the final judgnent.”
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6, 2002. They expl ained that “[t]he Cerk never sent the sane
[the final judgnent] to counsel for the Plaintiffs nor to the
Plaintiffs and the Plaintiffs nor their attorney had any

know edge of the entry of the Judgnent.”

Sykes filed a response to the notion, stating that her
attorney had received a tinely copy of the judgnent in the mail
and arguing that the court did not have jurisdiction to alter,
anmend or vacate the judgnment. The circuit court held a hearing
into the matter on January 17, 2003, at which the attorneys for
both sides presented their argunents on the notion.

On April 6, 2004, alnpost two years after the entry of
the original judgnent, new “findings of fact, conclusions of
law{,] order and judgnment” were entered in which the court
stated that it

believes that Plaintiffs [sic] attorney did

not receive notice of the entry of the

August 2002 judgment. Pursuant to this

finding of fact, It [sic] is hereby ORDERED

by the Court that the Plaintiffs wll be

all owed to chal l enge that judgnment pursuant

to CR 60.01, CR 60.02 and Kurtsinger v.

Board of Trustees of Kentucky Retirenent

Systens. *

The court then proceeded to reverse its earlier
j udgnent regarding the | ocation of the boundary |ine and rul ed

instead in favor of the Cures. The court also reversed its

earlier order that the Cures pay Sykes’ costs and instead

490 S.W3d 454 (2002).



ordered that the Cures were to recover their costs from Sykes.
Thi s appeal foll owed.

It is well-established that “because of the
desirability of according finality to judgnments, this clause [CR
60. 02(f)] nust be invoked only with extrene caution, and only
under most unusual circunstances.”?

As authority for its action in granting relief under

CR 60.02, the circuit court relied on Kurtsinger v. Board of

Trustees of Kentucky Retirenment Systens.® In that case, the

circuit court had granted sunmary judgnent to the Board.
Kurtsinger tinely filed a CR 59.05 notion. The notion was

deni ed, but the notice of entry of the order was not sent to
Kurtsinger or his attorney. Several weeks later, Kurtsinger’s
attorney di scovered that the judgnment had been entered. He
imredi ately filed a notion pursuant to CR 60.02, requesting the
trial court to vacate the order and enter a new order ruling on
the CR 59.05 notion. A hearing was held into the matter and the
j udge concl uded that his office had made a m stake in not
including Kurtsinger on the distribution list of the order. The
court therefore granted the CR 60.02 notion on the basis of

“m st ake, inadvertence, excusable neglect and reasons of an

® Cawood v. Cawood, 329 S.W2d 569, 571 (Ky. 1959).

6 Supra, note 4.



" It vacated the earlier

extraordinary nature justifying relief.”
order and then entered a new order denying the CR 59.05 notion.
This enabl ed Kurtsinger to file a tinely appeal fromthe summary
j udgnment that had becone final by virtue of the order denying
the CR 59. 05 noti on.

The trial judge in Kurtsinger justified the granting
of the CR 60.02 notion as follows:

It is our mstake. This is not a situation

where there’'s at | east an argunent that it

went out to themand they are saying that

they did not receive it or sonething |ike

that. | |ooked at the order after they

filed this and this was typed in our office

and the distribution was not put on it to

them So | knowit did not go to themand I

don't think it would be fair to hold them at

this point in tinme. Justice requires a

little bit nore than that. (Enphasis

supplied.)?

In affirmng the circuit court’s decision, the Suprene
Court noted that the order vacating “was acconpani ed by fi ndi ngs
that the trial court or its staff was at fault for Appellants’
[Kurtsinger’s] failure to |l earn of entry of the order.”?®

The present case is distinguishable. Although the

circuit court nmade a “finding of fact” that the Cures’ attorney

had not received the first judgnent, there was no evi dence

" The court was relying on CR 60.02(a), which pernmits a court to grant relief
on the grounds of “m stake, inadvertence, surprise or excusable neglect”, and
CR 60.02(f), for “any other reason of an extraordinary nature justifying
relief.”

8 Supra, note 4, at 455, n. 1.

°|d. at 457.



underlying this finding, beyond an unsworn statenent of the

attorney. There was no affidavit or sworn testinony fromthe

attorney or any nenber of his office staff stating that notice

of entry of the judgnment had not been received. Under CR 43.12,
[w] hen a notion is based on facts not
appearing of record the court may hear the
matter on affidavits presented by the
respective parties, but the court may direct
that the matter be heard wholly or partly on
oral testinony or depositions.

The appel |l ees argue that “[n]either an officer of the

Court nor attorneys need be sworn for a court to rely upon his

or her word,” and have drawn our attention to Suprene Court Rule

8.3(c) which states that it is professional m sconduct for an
attorney to “[e]ngage in conduct involving dishonesty, fraud,
deceit or msrepresentation;” and to Rule 3.3(a)(1) of the
Kent ucky Rul es of Professional Conduct which states that “[a]
| awyer shall not knowingly: . . . Make a fal se statenent of
material fact or lawto a tribunal.”

But the Cures’ attorney was not merely making a
representation to the court; he was presenting evidence. Yet
this evidence was not subject to cross-exam nation and it was
unsworn. Such statenents are not converted into evidence by
virtue of being the representations of an attorney. Such
statenents cannot formthe evidentiary basis for a finding of

fact. In other words, there was no adequate factual basis for



setting aside the prior judgnment. |In Kurtsinger, by contrast,

the judge took judicial notice!® that the judgnent had not been
served; and it was obvious on the face of the record that the
j udgment had not been served. W agree with Sykes that the
unsworn assertions of the appellees’ attorney are sinply not
enough to justify vacating a judgnent.

In an anal ogous crim nal case, McMirray v.

Commonweal th, ** this Court held that it was inproper for a

circuit court to anend a defendant’s sentence pursuant to CR
60.02 on the basis of statenents nmade in a letter froma
probation officer. W explained that “[t] he only proper
procedure available for the trial court to vacate or amend the
earlier judgnent would have been as a result of a hearing had on
t he basis of the Commonwealth filing a CR 60.02 judgnent
procured by fraud notion, supported by sufficient affidavit[.]”?*?
The letter fromthe probation officer was i nadequate because it

was “unverified . . . and not supported by affidavit as required

by CR 43.12."1

10 See Ky. R Evid. (KRE) 201(2).

11 682 S.W2d 794 (Ky.App. 1985).

2 1d. at 795 (Enphasis supplied).

13 1d.



For the foregoing reasons, the April 6, 2004, judgnent
is vacated and this case is remanded to Pike Crcuit Court with
directions to reinstate the August 5, 2002, judgnent.

JOHNSON, JUDGE, CONCURS.

BARBER, JUDGE, DI SSENTS AND FI LES SEPARATE OPI NI ON.

BARBER, JUDGE, DI SSENTING | respectfully dissent.
Rule 60.02 is the nethod our courts use to avoi d manifest
injustice. | believe the trial court should have deference to
factually determne if a party receives a pleading, and that

finding should not be disturbed on appeal unless clearly

erroneous.
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