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GUI DUGAI, JUDGE: In this case involving insurance coverage for
a fire loss, Lola and John McKeehan have appeal ed fromthe
Jefferson Circuit Court’s Judgnent in favor of Auto-Omers

I nsurance Conpany entered March 18, 2004. Lola and John dispute
jury Instruction No. 3 relating to vacancy. Auto-Omers has
filed a protective cross-appeal fromthe Judgnment

Not wi t hstanding a Verdict as to Instruction No. 2, entered My



7, 2004. W affirmas to the direct appeal, rendering the
cross- appeal noot.

This case has an incredibly conplex factual
background. For purposes of this opinion, however, we wll
[imt our recitation to only those facts salient to the issues
before us. In 1994, John and his nother, Lola, purchased a
mul ti-use building on a Y-intersection near Churchill Downs at
3136 OCakdal e and 3141 S. 4'" Street in Louisville, Jefferson
County, Kentucky. Lola provided the down paynent, and they
financed the purchase price through the sellers, Walter and Jane
Bruml eve. As a part of the agreenent, John and Lola were to
keep insurance on the property and list the Brum eves’ interest
on the policy. John and Lola later filed suit against the
Brum eves and their realtor due to zoning m srepresentations.
They al so stopped meking their nonthly paynents. As a result,
the Brum eves filed a forecl osure action agai nst John and Lol a
in 1997. During this tinme, John and Lola |isted the building
for sale with at |east two realtors.

This particular building has a | ong history of being
hit by autonobiles, both prior to and during John and Lola’s
period of ownership. |In Decenber 1997, a stolen truck hit the
north wall of the building, resulting in $22,500 worth of
damage. John collected that anmount from American Resources

I nsurance Conpany, the conpany insuring the building at that
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time. Plywood boards covered the front of the building
follow ng the 1997 collision.

In early 1998, new commercial insurance coverage was
obtai ned on the property through Auto-Omers, in John’s nane
only. The policy contained an exclusion for vacancy, which
reads as foll ows:

6. Vacancy

If the building where | oss or damage occurs

has been vacant for nore than 60 consecutive

days before that |oss or damage, we wll:

a. Not pay for any |oss or damage
caused by any of the foll ow ng even
If they are Covered Causes of Loss:

(1) Vandalism

(2) Sprinkler |eakage, unless you
have protected the system
agai nst freezing;

(3) Building glass breakage;

(4) Water danmmge;

(5 Theft; or

(6) Attenpted theft.

b. Reduce the anmpbunt we woul d ot herw se
pay for the |oss or danage by 15%

A building is vacant when it does not
contai n enough busi ness persona
property to conduct custonary
oper ati ons.

Bui | di ngs under construction are not
consi dered vacant.



The policy al so defined “busi ness personal property” as
furniture and fixtures, machinery and equi pnent, stock, as well
as all personal property owned by the naned insured and used in
the naned insured’ s business. The policy also contained an
endor senent voi di ng coverage for fraud by the nanmed insured, or
for any intentional conceal nent or m srepresentation of a
mat eri al fact concerning the covered property, the naned
insured’s interest in the property, or a claimnmde under the
endor senent .

On June 17, 1998, the north side of the building again
sustai ned a significant anmount of damage, this tinme due to a
fire. Because the fire appeared to be suspicious, the
Loui svill e Arson Bureau opened an investigation into its origin.
I nvestigators determ ned that firefighters had to renove the
pl ywood boards covering the front of the building in order to
gain access to the building, where they found a burned vehicle,
whi ch was determned to be stolen. John later reported in his
claimto Auto-Omers that a car had hit the buil ding, causing
the fire to start. Follow ng an investigation, Auto-Omers
denied John’s claim citing his msrepresentations in his
application for coverage and in his claimfor the fire | oss;
t hat John set the fire hinself or had soneone else set it; and

that the building had been vacant for over sixty consecutive



days and the fire was the result of vandalism triggering the
vacancy excl usi on.

John and Lola filed the present action in Jefferson
Crcuit Court against Auto-Omers and Crinmm | nsurance Agency
(hereinafter “Crimmi), which had acted as the agent for Auto-
Owmners in securing the insurance policy that covered the
property at issue.' Follow ng a period of discovery, the matter
proceeded to trial on March 2, 2004. At the conclusion of the
testinony, the parties discussed the jury instructions. Counse
for John objected to Instructions No. 2 and No. 3. Instruction
No. 3 read as follows: “Do you believe fromthe evidence that
t he buil ding had been vacant for nore than sixty (60)
consecutive days before the fire? A building is deened ‘vacant’
if it does not contain enough business personal property to
conduct customary operations.” Regarding that instruction, John
objected to the lack of a definition of “business persona
property.” After noting that the policy had been admtted as
evidence, the trial court indicated that counsel could point
this out to the jury during closing argunent. 1In the portion of
his cl osing argunent regardi ng the vacancy excl usi on, counse
for John focused solely on the question of whether there was a

tenant in the building during the period of tine in question.

1 Just prior to the trial of the matter, John and Crimmreached a settlenent,
and during the trial, the trial court determned that Lola had a third-party
beneficiary status as she was not |isted on the policy.
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The jury returned a “Yes” verdict on the vacancy instruction,
menorializing its finding that the buil ding had been vacant for
nore than sixty consecutive days before the |oss, and returned a
verdict in favor of Auto-Owners.

The jury also returned a “Yes” verdict on Instruction
No. 2, which stated, “Do you believe fromthe evidence that
Aut o- Owners | nsurance Conpany woul d not have issued the
i nsurance policy to John MKeehan if it had been advised of the
Brum eves’ interest and the fact that the property was in
forecl osure?” The trial court entered a Judgnent for Auto-
Omners on March 18, 2004. On John and Lola s notion, the trial
court granted a JNOV on Instruction No. 2, but specifically
denied their notion as to the defense verdict arising fromthe
vacancy instruction. John and Lol a have appealed fromthe
judgnment relating to the verdi ct based upon the vacancy
i nstruction, while Auto-Oaners has cross-appeal ed fromthe JNOV
on Instruction No. 2.

On direct appeal, John and Lola argue that the jury
instructions should have contained the entire definition of
“vacancy” as set out in the policy, including the “under
construction” portion of the definition as well as the policy’s
definition of “business personal property.” On cross-appeal,
Aut o- Omners argues that the jury’'s verdict on Instruction No. 2

was supported by probative evidence and shoul d be reinstated.
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Thi s Commonweal th has for decades foll owed a “bare
bones” approach to jury instructions. “Qur approach to
instructions is that they should provide only the bare bones,
whi ch can be fl eshed out by counsel in their closing argunents

"2 Later, this Court nade it clear that “the

if they so desire.
trial court’s function hereinis only to set forth the
essentials for the jury. It is the respective counsel’s duty to
see to it that the jury clearly understands what such

”3

i nstructions nean, or do not nean. Qur Suprene Court very

recently addressed this issue in Lunpkins v. City of Louisville,*

enphasi zing that the “bare bones” approach “applies to al
l[itigation. . . . The concept permts the instructions to be
‘fleshed out’ in closing argunent.”

In this case, John and Lola argue that the trial court
erred in failing to include the entire policy definition of
“vacant” and to further define “busi ness personal property.” It
has | ong been held “that a court need not define for the jury
terns or | anguage when the neaning of themis conmonly
understood by the lay public, but that it should do so when they

are understood only by persons versed in the subject matter in

2 Cox v. Cooper, 510 S.W2d 530, 535 (Ky. 1974).

3 Humana, Inc. v. Fairchild, 603 S.W2d 918, 922 (Ky.App. 1980).

4 157 S.W3d 601, 605 (Ky. 2005).



connection with which they are used.”® John and Lola rely upon

the opinion of Wllians v. WIlson® to argue that jury

i nstructions based upon a specific policy definition should
follow that wording, just as in the case of statutory
definitions. However, in Shemwell, the Court made it clear that
“insurance policies like and simlar to the one in this case
will not be given a strict or verbatimconstruction.” ” In that
case, the issue was whether “total and permanent disability” had
to be defined for the jury.

The jury instruction on vacancy John and Lol a
tendered, but which was not used by the trial court, reads as
foll ows:

You will find for the Defendants under

this instruction if you believe fromthe

evi dence that, for 60 consecutive days

before the fire, the damaged buil ding did

not contain enough busi ness persona

property to conduct customary operations or

t he buil di ng was under construction during

the 60 consecutive days preceding the fire.

“Busi ness personal property” as used in this

instruction neans one or nore of the

follow ng itens:

(a) Furniture and fixtures, or

(b) Machinery and equi pnent, or

5 Lewis v. Wod, 173 S.W2d 983, 984 (Ky. 1943). See also Aetna Life Ins. Co.

v. Shemwel |, 116 S.W2d 328 (Ky. 1938).
6 972 S.W2d 260 (Ky. 1998).

7 Shemwel |, 116 S.W2d at 330.



(c) Oher personal property owned by
the Plaintiffs and used in their
busi ness, or
(d) Personal property of others that

was in the Plaintiffs’ care,

custody or control and |located in

or on the buil ding.
The trial court adopted the instruction tendered by Auto-Omers,
whi ch provided a definition of vacant as not containing “enough
busi ness personal property to conduct customary operations” for
si xty consecutive days prior to the |oss.

Recogni zi ng that Kentucky has a | ong-standi ng practice

of providing only “bare bones” jury instructions, we hold that
t he vacancy instruction given to the jury in this instance was
sufficient to properly instruct the jury. The jury had the
entire policy to reviewin its deliberations, and counsel for
John and Lol a had the opportunity to “flesh out” the instruction
in his closing argunent. That counsel chose not to do so does
not render the instruction incorrect or lacking in any way.
Counsel could also have identified for the jury those itens of
busi ness personal property enunerated in John and Lola’s brief,
al t hough the jury could very well have reviewed the phot ographs
and determ ned that any busi ness personal property the building
m ght have contai ned and that was not danmaged by the fire was in

an unusable state. The trial court did not conmt any error in

instructing the jury on vacancy, especially as the entire policy



was in evidence and as counsel had the opportunity to “flesh
out” the “bare bones” instruction in closing argunent.

Because we are affirmng the direct appeal, Auto-
Owners’ protective cross-appeal is noot, and we need not address
it in this opinion.

For the foregoing reasons, the judgnent of the

Jefferson Circuit Court is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
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