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BEFORE: COMBS, CHI EF JUDGE; QUI DUGLI, JUDGE; M LLER SPECI AL
JUDGE. !

GUI DUG.lI, JUDGE: Deloris Boateng has appeal ed fromthe Fayette
Circuit Court’s June 4, 2004, Summary Judgnent di sm ssing her
cl ai ns agai nst the Fayette County Board of Education
(hereinafter “the Board”). Boateng alleged that the Board had
viol ated KRS 61.102 (the Kentucky Wi stl ebl ower Act), KRS

Chapter 344 (the Kentucky Cvil Rights Act), as well as 8§ 2 of

! Seni or Judge John D. Mller, sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.



t he Kentucky Constitution, due to retaliatory actions taken
after she nmade conplaints regarding the assignnent of children
to classroons. W affirm

At the time she filed her conplaint in 2002, Boateng
was a 56-year-old African-Aneri can woman who was teachi ng under
a continuing contract wwth Fayette County Public School s at
Julia R Ewan El enentary School (hereinafter “the School”). She
taught 5'" grade at the School for over ten years, through the
2001- 2002 school year. Early in that school year, Boateng
approached her supervisor, Principal Vickie Burke, regardi ng her
belief that she had been assigned nore students wi th behaviora
probl ens that the other 5'" grade teachers. This assignment, she
argued, violated the School’s site-based council’s policy for
assi gni ng students.? Boateng wanted her class size reduced and
some of the children to be separated. Wen she did not receive
t he support or results she requested from Burke, Boateng
contacted Burke’'s supervisor, Elaine Farris, the Supervisor of
El ementary Schools for Fayette County. Burke had al so contacted
Farris to discuss the matter. In order to assist Boateng with
her cl assroom behavi oral probl ens, Burke contacted Denise
Law ess, a resource teacher from Fayette County Public School s’
SAFE School s Departnment. Law ess observed Boateng' s cl assroom

noting that the children were often off-task, confrontational,

2 After considering parent requests, the classes were to be bal anced by
gender, race, and enrollnment in special prograns.

-2



and did not follow directions. She offered Boateng several
reconmendations in line with the CHAMPS® program Burke then
pl aced Boateng on a corrective action plan in |ate Cctober.
Boat eng al so received assistance from soci al studies content
literacy specialist Donna Shouse and fromelenentary math
response teacher Beverly Dean.

In Decenber, Boateng, through I egal counsel, sent a
letter to then-superintendent Dr. Robi n Fankhauser conpl ai ni ng
of Burke's treatnent, and alleging that the inposition of the
corrective action plan was in retaliation for her reporting of
t he student assignnment issue to Farris. She also indicated her
belief that her problens with Burke were due to race.

By an e-mai|l dated May 13, 2002, Burke notified
Boat eng that she was going to be assigned to the 2" grade for
t he 2002- 2003 school year, noting that the new assignnment shoul d
be | ess stressful for her. Al though she never objected to this
new assi gnnent, Boateng was not satisfied as she did not have
any materials or experience for that grade |level, although she
was certified to teach that level. However, on June 26, 2002,
Dr. Fankhauser inforned Boateng by letter that she was being
transferred as a teacher in the Hone Hospital program This
transfer was |ater rescinded by interimsuperintendent Dr. L.

Duane Tennant by letter dated August 5, 2002, and Boateng was

3 CHAWPS stands for conversation, health, activity, novenent, and
partici pation.



transferred back to the School. After receiving this
notification, Burke assigned Boateng to the positions of science
| ab and renedi al reading teacher, as the 5'" and 2" grade
positions had already been filled. The transfer and subsequent
change in position did not affect Boateng s salary or benefits
in any way.

Boateng filed a verified conplaint on August 15, 2002,
all eging retaliation under Kentucky' s Wi stl ebl ower and Civil
Rights Acts, as well as a violation of § 2 of the Kentucky
Constitution. She sought danmages as well as injunctive relief.
Boateng also filed a notion for a tenporary injunction, in which
she requested that the Board be required to re-enploy her as a
2" or 5'" grade teacher at the School. This notion was overrul ed
after Boateng conceded that she was not entitled by lawto a
particul ar position of enploynent or school.

Fol l owi ng a period of discovery, the Board filed a
nmotion for summary judgnment, arguing that Boateng had not
establ i shed a viabl e clai munder the \Whistleblower Act as she
did not make a disclosure as defined by KRS 61.103(1)(a), there
was no adverse personnel action taken based upon this
“di scl osure”, and because her claimwas tinme-barred as it was
not filed within 90 days of the violation of the statute. The
Board al so argued that Boateng did not establish a prima facie

case of racial discrimnation under KRS Chapter 344, and that no



arbitrary action had been taken to support a claimof a
constitutional violation. Boateng responded only to the

Wi st ebl ower Act and constitutional argunents. Inits reply,
t he Board agai n addressed Boateng s KRS Chapter 344 retaliation
claim asserting that it nust be prem sed on an exercise of

ri ghts under KRS Chapter 344, which Boateng failed to do.
Boateng, in her sur-reply, argued that she did not need to set
forth a case of discrimnation in order to proceed under a
retaliation claim After hearing oral argunent on the notion,
the circuit court entered a summary judgnent and di sm ssed
Boateng’s clains. This appeal followed.

On appeal, Boateng maintains that she established a
prima facie case of retaliation under KRS 61.101, et seq.; that
she did not plead a racial discrimnation claim that the
circuit court erred in granting a sua sponte sunmary judgnent;
and that she established a violation of 8 2 of the Kentucky
Constitution. The Board continues to argue that Boateng fail ed
to state a clai munder the \Wistleblower Act and that in any
event the claimwas tinme barred; that she did not state a KRS
Chapter 344 retaliation claim and that she failed to state a
claimfor arbitrary action under 8 2 of the Kentucky
Consti tution.

Qur standard of review fromthe entry of a sunmary

judgnment is well settled:



The standard of review on appeal when a
trial court grants a notion for sunmary
judgnent is "whether the trial court
correctly found that there were no genui ne
issues as to any material fact and that the
nmovi ng party was entitled to judgnent as a
matter of law " The trial court nust view
the evidence in the |light nost favorable to
t he nonnovi ng party, and summary judgnent
shoul d be granted only if it appears
i npossi bl e that the nonnoving party wll be
abl e to produce evidence at trial warranting
a judgnent in his favor. The noving party
bears the initial burden of showi ng that no
genui ne i ssue of material fact exists, and
then the burden shifts to the party opposing
sunmary judgnent to present "at | east sone
affirmative evidence showi ng that there is a
genui ne issue of material fact for trial."
The trial court "nmust exam ne the evidence,
not to decide any issue of fact, but to
di scover if a real issue exists." Wile the
Court in Steelvest[, Inc. v. Scanstee
Service Center, Inc., 807 S.W2d 476, 480
(Ky. 1991)] used the word "inpossible" in
describing the strict standard for summary
j udgnent, the Suprenme Court |ater stated
that that word was "used in a practical
sense, not in an absolute sense." Because
sunmary j udgnment involves only | ega
guestions and the existence of any disputed
mat eri al issues of fact, an appellate court
need not defer to the trial court’s decision
and will review the issue de novo.[?]

Wth this standard in mnd, we shall review the circuit court’s
deci si on bel ow.

We shall first address Boateng’' s clai munder
Kent ucky’ s Wi stl ebl ower Act, KRS 61.101, et seq. She argues

that she established a prima facie case under the statute, and

“ Lewis v. B&R Corporation, 56 S.W3d 432, 436 (Ky.App. 2001)(citations in
footnotes onmtted).




that the issue before the circuit court was whether her
conplaint to Farris was protected under the Act. On the other
hand, the Board urges us to hold that Boateng did not establish
a prima facie case under the Act because she did not nmeke a
di scl osure, as defined by the Act, to an appropriate authority
and because her claimwas tinme barred. W agree with the Board.
KRS 61.102(1) creates a cause of action for reprisa
agai nst a public enpl oyee for disclosures of |aw violations, and
provi des as foll ow

No enpl oyer shall subject to reprisal
or directly or indirectly use, or threaten
to use, any official authority or influence,
i n any manner what soever, which tends to
di scourage, restrain, depress, dissuade,
deter, prevent, interfere with, coerce, or
di scri m nate agai nst any enpl oyee who in
good faith reports, discloses, divulges, or
otherwi se brings to the attention of the
Kent ucky Legi sl ative Ethics Conm ssion, the
Attorney Ceneral, the Auditor of Public
Accounts, the General Assenbly of the
Commonweal th of Kentucky or any of its
menbers or enpl oyees, the Legislative
Research Commi ssion or any of its
committees, nenbers or enpl oyees, or any
ot her appropriate body or authority, any
facts or information relative to an actua
or suspected violation of any |aw, statute,
executive order, adm nistrative regul ation,
mandate, rule, or ordinance of the United
States, the Commonweal th of Kentucky, or any
of its political subdivisions, or any facts
or information relative to actual or
suspected m smanagenent, waste, fraud, abuse
of authority, or a substantial and specific
danger to public health or safety. No
enpl oyer shall require any enpl oyee to give



notice prior to maki ng such a report,
di scl osure, or divul gence.

“Disclosure” is defined as “a person acting on his own

behalf. . . who reported or is about to report, either verbally
or inwiting, any matter set forth in KRS 61.102."° KRS
61.103(2) permts an enpl oyee alleging a violation of KRS
61.102(1) to bring an action for relief and/ or danmages “wi thin
ninety (90) days after the occurrence of the alleged violation.”

The enployee is required to “show by a preponderance of the

evi dence that the disclosure was a contributing factor in the

776

per sonnel acti on. A “contributing factor” is defined as “any

factor which, alone or in conjunction with other factors, tends

to affect in any way the outcone of a decision.”’

If an enpl oyee
successfully establishes a prima facie case of reprisal and the
di sclosure is determned to be a contributing factor to the
personnel action, “the burden of proof shall be on the agency to
prove by clear and convincing evidence that the disclosure was

n 8

not a material fact in the personnel action.

I n Davidson v. Commonweal th of Kentucky, Departnent of

Mlitary Affairs,® this Court, relying upon the Supreme Court of

5 KRS 61.103(1)(a).
6 KRS 61.103(3).
7 KRS 61.103(1)(b).
8 KRS 61.103(3).

° 152 S.W3d 247 (Ky.App. 2004).



Kent ucky’s decision in Wodward v. Commonweal th, ° set out the

prima facie case for a violation of KRS 61.102:
In order to denonstrate a violation of

KRS 61.102, an enpl oyee nust establish the

followi ng four elenments: (1) the enployer

is an officer of the state; (2) the enpl oyee

is enployed by the state; (3) the enpl oyee

made or attenpted to make a good faith

report or disclosure of a suspected

viol ation of state or local law to an

appropriate body or authority; and (4) the

enpl oyer took action or threatened to take

action to discourage the enpl oyee from

maki ng such a disclosure or to punish the

enpl oyee for making such a disclosure. [

In the present matter, there is no dispute that Boateng neets
the first two prongs of the test; the questions in this case
refer to the third prong: (1) whether Boateng nmade a discl osure
to an appropriate body or agency; and (2), if so, whether she
did so in a tinmely manner.

Here, Boateng all eges that she “bl ew the whistle” when
she reported Burke's violation of the site-based council’s
policy on assigning students to Burke s supervisor, Farris, as a
result of which she was assigned nore students wi th behaviora
problems. W agree with the Board that not only did Boateng
fail to establish that she nmade a di scl osure as defined by the

Act, but that she did not nmake her “disclosure” to an

appropriate body or authority. W do not agree with Boateng's

10 984 S.W2d 477 (Ky. 1998).

Y Dpavidson, 152 S.W3d at 251.



assertion that her conplaint fell within the real ns of
m smanagenent or abuse of authority. Her conplaint was nore in
the formof an internal dispute.

Furt hernore, Boateng did not make her “disclosure” to
an appropriate body or authority, as she only nade her
di scl osure to Burke’'s direct supervisor, the Supervisor of
El ementary Schools of Fayette County, rather than to any type of
centralized agency personnel as is required by the Act. W
agree wth the Board that the doctrine of ejusdemgeneris is
applicable in this case as a rule of statutory construction:
“when a general word or phrase follows a |list of specific
persons or things [, t]he general word or phrase will be
interpreted to include only persons or things of the sane type
of those listed.”! KRS 61.102(1) provides that the disclosure
nmust be made to a specific list of centralized State agencies or
to simlar bodies. Here, Boateng nade her conplaint to Burke's
direct inter-office supervisor, and therefore she failed to nmake
a “disclosure” to an appropriate agency or person as required
under the Act.

Because we have determ ned that Boateng failed to
establish a prima facie case of reprisal under KRS 61.102, we
need not address the Board's assertion that her claimwas tine-

barred. However, we agree with the Board that her claimdoes

12 Commonweal th v. Plowran, 86 S.W3d 47, 50 (Ky. 2002).
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appear to be time-barred. |If either Burke's inposition of the
corrective action plan in the Fall of 2001, or the May 13, 2002,
assi gnment of Boateng to the 2" grade for the follow ng school
year were to be construed as personnel actions, these dates
clearly predate the filing of the conplaint on August 15, 2002,
by over ninety days. Dr. Fankhauser’s later transfer of Boateng
into the Honme Hospital program has no i npact because the
transfer was |later rescinded by Dr. Tennant, who transferred her
back to the School. At that point, Burke had to be assigned to
an open position other than the 5'" grade (her preferred
position) or the 2" grade, as those positions had already been
filled.

Because Boateng failed to establish a prima facie case
of reprisal under KRS 61.102 even in a |light nost favorable to
her, the circuit court as a matter of |aw properly granted a
sumary judgnent in favor of the Board.

We shall next address Boateng’'s retaliation claim
under KRS Chapter 344. At the outset, we note that Boateng
argues that the circuit court sua sponte granted a summary
judgnment on this cause of action as the Board did not raise it
inits notion for sunmary judgnent. Rather, the Board, she
mai nt ai ned, argued that she had not established a claimfor
raci al discrimnation, which Boateng asserts she never raised or

meant to raise, and did not address her retaliation claim
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Havi ng revi ewed the record, we hold that the Board sufficiently
addressed Boateng's retaliation claim both in its nmenorandumin
support of its notion for summary judgnment and to a greater
extent in its sur-reply brief. Because the Board raised and
argued all of the clains alleged in Boateng’s conpl aint, the
circuit court did not sua sponte enter a summary judgnent on her
retaliation claim

KRS 344.280(1) prohibits a person from*“retaliat[ing]
or discrimnat[ing] in any nmanner agai nst a person because he
has opposed a practice declared unlawful by this chapter, or
because he has nmade a charge, filed a conplaint, testified,
assisted, or participated in any manner in any investigation,
proceedi ng, or hearing under this chapter.” In Brooks v.

Lexi ngt on- Fayette Urban County Housing Authority,® the Suprene

Court of Kentucky set out the prima facie case for retaliation
as follows:

A prima facie case of retaliation
requires a plaintiff to denonstrate “(1)
that plaintiff engaged in an activity
protected by Title VII; (2) that the
exercise of his civil rights was known by
the defendant; (3) that, thereafter, the
def endant took an enpl oynment action adverse
to the plaintiff; and (4) that there was a
causal connection between the protected
activity and the adverse enpl oynent action.”

13132 S.w3d 790, 803 (Ky. 2004), quoting Christopher v. Stouder Menori al
Hospital, 936 F.2d 870, 877 (6'™ Cir. 1991), cert. denied, 502 U S 1013, 112
S.Ct. 658, 116 L.Ed.2d 749 (1991).
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It appears that Boateng is sinply arguing in her brief
t hat she does not have to establish a racial discrimnation
claimin order to prove her claimof retaliation. Wile this
m ght be accurate, Boateng is required to prove that she engaged
in a protected activity under Chapter 344 when she was subjected
to adverse treatnent by her enployer, assum ng that she was
subj ected to such treatnment. KRS 344.040(1) prohibits an
enpl oyer fromdiscrimnating agai nst an individual because of
that person’s race, color, religion, national origin, sex, age,
di sability, or snoking habit. Boateng has not nmade any effort
to establish that she was i ndeed engaged in a protected activity
under KRS Chapter 344. She has specifically denied that she
made a claimfor racial discrimnation, even though accusations
of racial discrimnation are sprinkled throughout the record.
Because there is an absence of proof in the record that Boateng
was engaged in a protected activity under KRS Chapter 344 and
because she specifically denied any racial discrimnation claim
her retaliation claimunder KRS 344.280 nust fail. The circuit
court properly entered a sunmary judgnment in favor of the Board
on this claim

Lastly, we shall address Boateng' s claimthat the
Board violated 8 2 of the Kentucky Constitution by arbitrarily
assigning her to another teaching position at the School. The

Board argues that to the extent Boateng premnises this claimon
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her reprisal or retaliation clainms, those specific statutory
cl ai m8 woul d subsunme her 8 2 claim Furthernore, the Board
asserts that Boateng’'s transfer was not based upon a
constitutionally inperm ssible reason.

8§ 2 of the Kentucky Constitution provides that
“[a] bsolute and arbitrary power over the lives, liberty and
property of free nmen exists nowhere in a republic, not even in

the largest nmgjority.” |In Board of Education of Ashland v.

Jayne, ' the Supreme Court of Kentucky reviewed a case in which
two teachers were transferred to other schools in the sane
school system but did not suffer fromany reduction in pay or
| oss of fringe benefits. After citing KRS 161. 760, the Court
st at ed:

[ T] he General Assenbly of Kentucky has
clearly established that a teacher who has a
contract to teach, has no absolute right to
a particular teaching job in a particular
school. The legislature has clearly given
di scretion to school boards to transfer
teachers wthin their district. As we have

indicated, . . . Section 2 of the Kentucky
Constitution is a potential curb on this
power . [ 19]

14812 S.w2d 129 (Ky. 1991).

15 “Enpl oyment of a teacher, under either a limted or a continuing contract,
is employnment in the school district only and not in a particular position or
school .”

16 Jayne, 812 S.W2d at 132.
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The Jayne court also relied upon Bowin v. Thonmas!’ for the

applicable test: “Ws the novant’s action of transferring
respondents to other jobs in the sane school system based on a
“constitutionally inpernissible reason?” " |n that case, no
constitutionally inproper reasons were presented to the jury,
such as |l oss of pay or fringe benefits or evidence of sone form
of discrimnation. Lastly, the Jayne court held that “a jury is
not the proper vehicle or forumto detern ne whether a
constitutional provision has been violated. . . . The issue of
constitutionality is a |legal one, and should only be decided by
a Court.”?®®

In the present case, Boateng argues that she was
treated arbitrarily and capriciously when she was reassigned to
anot her teaching position at the School and later to the Hone
Hospital program She maintains that the reasons given for her
reassi gnments were unjustified and cane after her conplaint to
Farris, making those reassignnents arbitrary. W disagree.
Boat eng presented no evidence, other than her own testinony
wi t hout any supporting docunmentary evidence or other w tness
testinmony, that either her reassignnent to the 2" grade or her

transfer to the Honme Hospital programwas for any

17 548 S.W2d 515 (Ky.App. 1977).
18 Jayne, 812 S.W2d at 131

9 1d. at 132 (enphasis in original).
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unconstitutionally inproper reason. Burke cited poor testing
results in Boateng’s 5'" grade classes, and indicated in her e-
mai | to Boateng that a 2" grade assignnent woul d be nuch |ess
stressful for her, as the 5'" grade classes for the follow ng
year were going to be filled with tine-intensive students again.
Regardi ng Dr. Fankhauser’'s transfer of Boateng to the Hone
Hospital program that transfer was rescinded, so even if that
action could be considered arbitrary, the action was nullified.
Because Boateng failed to establish that the actions of
reassi gning and transferring her were arbitrary, the circuit
court properly granted a sunmary judgnment in favor of the Board.
For the foregoing reasons, the Fayette Circuit Court’s

summary judgnent di sm ssing Boateng' s conplaint is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Jeffrey S. Walther Robert L. Chenoweth
Beth A. Bowel | Frankfort, KY

Lexi ngton, KY
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