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BEFORE: HENRY AND SCHRODER, JUDGES; EMBERTON, SENI OR JUDGE.!
EMBERTON, SENI OR JUDGE: The single question in this appeal is
whet her the Workers’ Conpensation Board erred in concludi ng that

an el ectronic subnmssion to the Ofice of Wirkers’ Cl ai ns which

! Seni or Judge Thomas D. Emberton sitting as Special Judge by assignnment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



contai ned an inaccurate term nati on of coverage date constituted
sufficient conpliance with the statutory requirenents to relieve
appel I ee G arendon National |nsurance Conpany fromliability for
paynent of a conpensation award to appellee Dale Powell. The
Board rejected the contention of the Uninsured Enpl oyers’ Fund
that the error as to the termnation date rendered the
subm ssion a nullity, concluding that the actual term nation
date was immaterial as the Conm ssioner was supplied with notice
that the enployer was no | onger insured by the carrier. Finding
no error in the Board s analysis, we affirm

On Septenber 20, 2002, appellant Dale Powell sustained
a work-related injury while in the enploy of Transport
I nvestment Group, Inc., d/b/a Professional Truck Driving School .
No i ssue has been raised as to the award of benefits stenm ng
fromthat injury. The issues advanced in this case center
sol ely upon the notice requirenent set out in KRS 342.340(2) and
whet her Cl arendon, through its third party adm ni strator
M dwestern Insurance Alliance, had sufficiently conplied with
that statute to relieve Clarendon fromliability for paynent of
Powel | s awar d.

The facts, though sonmewhat conplex, are not disputed.
On Novenber 1, 2000, after Powell’s enployer Transport had
notified its conpensation carrier that its policy would not be

renewed due to a change in ownership, Mdwestern sent notice to
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the insured and the agent, as well as to NCCl who at the tine
was the only agent approved by regulation for electronic

transm ssion of data, that the policy would | apse as of January
14, 2001. On February 21, 2001, Mdwestern transmtted

i nformati on concerning the non-renewal of the policy to Wrkers
Conp Link, an internediary who, due to a series of problens with
NCCl, had informally substituted for NCClI for transm ssion of
such data to the Departnent. Although M dwestern properly
communi cated to Workers Conp Link that the policy effective
January 14, 2000 was not being renewed, it appears that the
transm ssi on date of February 21, 2001 was erroneously inserted
into the blank for policy term nation date. The transm ssion
concerning the coverage in this case was part of a group
transm ssion on February 21, 2001, all of which erroneously
inserted the transm ssion date instead of the term nation date.
A departnent enpl oyee noticed that a | arge nunber of
notifications from d arendon had the sanme term nati on date and
determ ned that there had been an error in the transm ssion.
The February 21, 2001 transm ssion which contained the errors
was rejected with directions to the carrier to re-file utilizing
the proper termnation date. On May 24, 2002, several nonths
after Powell’s injury, the Departnent finally accepted a

transm ssi on whi ch i ncluded accurate i nformati on about the non-



renewal of the Transport G oup policy which | apsed on January
14, 2001.

In rejecting the Fund’s contention that M dwestern’s
failure to tinely transmt accurate information concerning the
non-renewal of the Transport’s policy rendered C arendon |iable
for paynment of Powell’'s conpensation claim the Adm nistrative
Law Judge set out the follow ng rationale:

Under the regulations in effect at the tineg,
the rejection of the transm ssion by the
Departnent of Workers’ Clains is of no
consequence. Notice was conplete upon
transm ssion to the internediary. In

addi tion, the agent that was approved at the
time, NCCl, was placed on notice of the non-
renewal of the policy back in Novenber of
2000. Sufficient information got through to
t he Departnent of Wrkers’ Clains to
constitute “receipt of the notification” of
t he non-renewal as contenplated in KRS
342.340(2). The regulations in effect at
the tinme did not clearly require nore.
Therefore, the coverage | apsed by non-
renewal .

The Fund’ s appeal of that determ nation to the Board produced an
opi nion and order which expanded upon the ALJ’ s reasoning:

W reject the UEF' s contention that the
notification was insufficient under the
regul ati on because the term nation date
contained in the notification was incorrect.
The carrier, via its third party

adm nistrator, conplied in good faith with
all applicable literal requirenments of the
regul ati on. Mboreover, the incorrect date of
termnation supplied by the carrier, viaits
third party adm nistrator, was i mmateri al.
It did not cut short the carrier’s
contractual obligation to the enpl oyer and
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it provided the conmm ssioner with notice

t hat the enpl oyer was no | onger insured by
the carrier. The carrier and the third
party adm nistrator conplied with both the
letter and the spirit of the regulation.

We agree with the Board s anal ysis.
KRS 342.340(2) contains the follow ng | anguage
pertinent to our deci sion:

Term nation of any policy of insurance

i ssued under the provisions of this chapter
shall take effect no greater than ten (10)
days prior to the receipt of the
notification by the conmm ssioner unless the
enpl oyer has obtai ned ot her insurance and
the comm ssioner is notified of that fact by
the insurer assuming the risk. Upon

determ nation that any enpl oyer under this
chapter has failed to conply with these
provi si ons, the conm ssioner shall pronptly
notify interested governnent agencies of
this failure .

As noted by the Board, the Supreme Court of Kentucky expl ai ned

in Travel ers Insurance Conmpany v. Duvall? that the clear purpose

of the notification statute is to allow the Departnment to

nmoni tor an enpl oyer’s conpliance with mandatory workers’
conpensation insurance provi sions so that appropriate action may
be taken upon cessation of coverage. Wth that view of the
statute in mnd, application of the ten-day provision to these
facts confirns the propriety of the Board s conclusion that the
error as to the actual termnation date is inmaterial in this

case. Although contractual coverage term nated by non-renewal

2 884 S.W2d 665 (Ky. 1994).



on January 14, 2001, the earliest term nation date for policies
included in the February 21, 2001 transm ssion would have been
February 11, 2001. Thus, the error as to the actual term nation
date caused no cutting short of contractual coverage or
prejudice to any party.

W al so agree with the Board that the rejection of the
February 21, 2001 transm ssion actually had the effect of
frustrating the purpose of the statutory notification
requi renent. Although it was clear fromthe transm ssion that
Transport’s policy had been term nated, no enforcenent action
was undertaken between the date of rejection and the date that
the re-filed transm ssion was finally accepted. W sinply find
no reasonable basis for total rejection of the transm ssion.
Direction to correct the Departnent’s records to supply the
actual date without rejecting the entire transm ssion would have
preserved the notification purpose of the statute w thout
of fending the rights of the Departnent or any party.

The Fund’s technical arguments notw thstandi ng, we are
convinced that the carrier through its third-party adm ni strator
substantially conplied with the statutory notification
requi renent by the transm ssion of February 21, 2001.
Accordingly the Board did not err in concluding that the carrier

was not liable for paynent of this claim



The opinion and order of the Wrkers’ Conpensation

Board is affirned.
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