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HENRY, JUDGE: Appellants Leona Watts (Leona) and Bobby Watts
(Bobby) bring this appeal froman order of the Perry Grcuit
Court, entered April 23, 2004, which sustained the notion of
appel | ee Appal achi an Regi onal Heal thcare, Inc. d/b/a Hazard ARH
Hospital (ARH) for summary judgnent in a medical mal practice
action. The main question before us is whether the trial court
erred in granting summary judgnent by exclusion of the only

evi dence of causation, the recanted report of an expert w tness.

W affirm



Initially, there is a procedural issue to address.
Appel I ants Bobby Watts and his wife, Leona Watts, were the
plaintiffs in the original nmedical malpractice conplaint filed
in 1996. The caption on the Notice of Appeal herein nanmes as
appel l ants "Bobby Watts and Leona Watts" and the notice itself
names as appellants "Leona Watts, et al."” While use of "et al.”
is not a proper designation in a Notice of Appeal (Kentucky
Rul es of G vil Procedure [CR] 73.03(1)), designation of the

parties in the caption is sufficient. See Schulz v. Chadwell,

548 S. W 2d 181 (Ky. App. 1977); Bl ackburn v. Bl ackburn, 810

S.W2d 55 (Ky. 1991). Thus, appellants to this appeal are Bobby
Watts and Leona Watts.

The nore troubl esone issue is this: Bobby Watts died
in 2001, before the entry of the sunmary judgnment which is the
subject of this appeal. Bobby's cause of action did not cease
with his death, but it was necessary for his representative to
file a notion to substitute wwthin a year following his death in
order to "revive" it. CR 25.01; Kentucky Revised Statutes (KRS)
411.140; 395.278. There is nothing, however, in the record to
indicate that Leona Watts, as Bobby Watts' executrix, filed the
proper notion to substitute, nor is there an order in the record

substituting her as the estate's representative.' Failure to

1 W note that although an amended conplaint was ordered filed five nonths
after Bobby Watts' death and two nonths after Leona Watts was appoi nt ed
executrix, this anended conplaint nerely noted the appoi ntnment of Leona Watts
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revive Bobby Watt's cause of action follow ng his death and

failure to nanme in the Notice of Appeal the estate as one of the
party appellants | eaves no representative naned on behalf of his
estate who coul d be bound by any decision this court m ght make.

Turner v. Seale, 298 Ky. 403, 182 S.W2d 953 (Ky. 1944). Leona

Watts, individually, therefore, is the only appellant party to
this appeal. Any further reference to appellant, therefore,
wll be limted to Leona.

A summary of the factual and procedural history is
hel pful before addressing the substance of appellant's
argunents. On Decenber 21, 1995, Bobby Watts di scovered that he
had acquired Hepatitis C. Wthin a year, on Decenber 9, 1996,
he and his wife filed a negligence action agai nst six
defendants: 1) ARH 2) Sisters of Charity of Nazareth Health
System Inc. d/b/a St. Joseph Hospital (St. Joseph Hospital); 3)
Dr. Mtchell Wcker (Wcker); 4) Dr. T.R Uday Shankar
(Shankar); 5) Dr. Eli Boggs (Boggs); and 6) Dr. David B. Stevens
(Stevens). The conplaint alleged that Bobby acquired Hepatitis
C as aresult of the negligent transfusion of blood by the
foll ow ng defendants on the followi ng five dates: 1) against

ARH and Drs. Wcker and Shankar for transfusion of contam nated

as executrix of Bobby Watts' estate and cl ai med damages both on behal f of
Leona personally and on behal f of the estate, but it did not follow the
requi rements of CR 25.01 regarding a notion for substitution in order to
revive Bobby Watts' interest. And, although ARH nade the failure to revive
argunent in a supplenental summary judgnment notion in June, 2002, there is
nothing in the record indicating that there was a ruling on this issue.
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bl ood during a surgical operation (endoscopy) on February 1,
1993:2 2) against St. Joseph Hospital and Dr. Stevens for
transfusi on of contam nated bl ood during a surgical operation on
July 1, 1970 (disc excision), My 30, 1973 (disc fusion), and
August 14, 1978 (Il aminectony); and 3) agai nst ARH and Dr. Boggs
for transfusion of contam nated bl ood during an exam nation for
treatment for hematenesis and possi ble hiatus hernia and anem a
on Septenber 22, 1977.° During the course of the action, Bobby
and Leona were permtted to anend their conplaint three tines —
once on July 14, 2000, to include a battery cl ai magai nst ARH
for the transfusion of contam nated bl ood w t hout Bobby's
consent or nedical necessity; and twice on June 4, 2001, to

i ncl ude anong other clains |oss of consortiumfor Leona after
Bobby's death.* A fourth amendment, providing for |oss of
parental consortiumfor Bobby's children, appears of record

wi t hout any order allowing its filing.

20t is undi sput ed that Bobby received bl ood transfusi ons on each date except

for that alleged received at ARH on February 1, 1993, where there is a

di spute between the nedical records and testinony of Bobby's famly and
friends (indicating a transfusion) and the testinony of the attendi ng nedi ca
staff (indicating that the records are in error). For the purposes of the
sunmmary judgnment notion, however, ARH accepted as true the allegation that
the bl ood transfusion was given.

3 For ease in discussion of these events, they will be referred to by the year
of their date of allegation: 1993; 1970-1973-1978; and 1977

4 As the third amended conplaint was not filed in the record, it is unknown
what it claimed.



As the case progressed, apparently all defendants
except ARH were either dism ssed or had sumary j udgnent
sustai ned, and only the 1993 all egation renmai ned agai nst ARH.®

During the course of the action ARH filed severa
sunmary judgnment notions. On April 7, 2000, ARH filed a notion
for sunmary judgnment addressing for the first tine the issue of
| ack of evidence on causation.® In support, ARH referred to the
testimony of two of Bobby's nedical experts on the issue of
causation, who both testified that Hepatitis C exposure could
lay dormant for ten to twenty years and that it was inpossible
to say wwthin a reasonabl e degree of nedical probability when
Bobby was exposed to and contracted Hepatitis C

Most damagi ng however, was the retraction by Bobby and
Leona's expert, Dr. Sundaram In a 1997 report, Dr. Sundaram

concluded that the 1993 bl ood transfusion at ARH was the sole

> On June 2, 1997, Bobby and Leona entered into an agreed order pertaining to
the 1970-1973-1978 al |l egati ons which di sm ssed, wi thout prejudice, St. Joseph
Hospital, and left Dr. Stevens as the only defendant for these occurrences
but there is no order in the record indicating the resolution of the

al | egations against Dr. Stevens. On May 4, 1998, Bobby and Leona entered
into an agreed order pertaining to the 1977 allegation which dismssed, with
prejudice, Dr. Boggs, and left ARH as the only defendant for that allegation,
but there is no order in the record indicating the resolution of ARH s case
as relates to the 1977 allegation. On March 23, 2000, a summary judgnment in
favor of Drs. Wcker and Shankar was granted pertaining to the 1993

al l egation which left ARH as the only defendant for that allegation. An
appeal of this summary judgnent order was affirned by this Court in an
unpubl i shed opi ni on rendered May 25, 2001 (Bobby WAatts and Leona Watts v.
Mtchell Wcker, MD. and T.R Uday Shankar, M D., 2000-CA-001006- MR

di scretionary revi ew deni ed, Bobby Watts and Leona Watts v. Mtchell Wcker,
MD., et al., 2001-SC-00500-D). It is the remainder of this 1993 allegation
agai nst ARH which forms the basis for the sumrary judgnent at issue herein.

6 As indicated above, for the purposes of the sunmary judgment notion, ARH
accepted the allegation as true that Bobby had received a bl ood transfusion
on February 1, 1993 while a patient at ARH.

-5-



cause of the transmi ssion of Hepatitis C, indicating that as a
new di sease, no one really knew how fast it spread, but "in al
nmedi cal probability and in our professional opinion, if [Bobby]
had contracted this disease in [prior operations], [he] would
probably have al ready been deceased.” In his deposition on
January 26, 2000, however, Dr. Sundaram appeared to change his
1997 opinion. He indicated that it was hard to say which
transfusi on caused the transfer of the disease, basing this

opi nion on two nedi cal publications that concluded that the
spread of Hepatitis C was slow and no synptons or physical signs
may be noted for decades after the infection. Upon questioning
by Bobby and Leona's attorney, however, Dr. Sundaram appeared to
equi vocate on the causation issue to the extent that he
testified to still standing by his 1997 report. On April 27,
2000, Bobby and Leona filed a nenorandumin opposition to the
sumary judgnent notion and on May 8, 2000, the trial court
deni ed summary j udgnent.

Bobby di ed on January 5, 2001. The death certificate
listed four causes of death, with Hepatitis C as the | ast cause.
Leona was appoi nted executrix of Bobby's estate on April 18,
2001. (Perry District Court Case No. 01-P-00065).

On June 19, 2001, ARH filed a subsequent notion for
summary judgnent. In the notion, ARH cited this Court's My 25,

2001, unpublished opinion in Bobby Watts and Leona Watts v.
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Mtchell Wcker, MD. and T.R Uday Shankar, M D., 2000- CA-

001006- MR, which affirnmed sunmary judgnent in favor of Drs.

W cker and Shankar on the 1993 all egation, concluding that the
doctors had no duty to screen bl ood obtained froma donor bl ood
bank. ARH argued "l aw of the case" as to any negligence by ARH,
and further argued that Bobby and Leona's battery clai mwas
barred by the statute of limtations. Bobby and Leona opposed
this notion by response filed July 5, 2001. The record is
silent as to any ruling on this notion.

Nearly one year later, on March 12, 2002, ARH again
filed a notion for sunmary judgnment, citing testinony froma
July 5, 2001 deposition by Dr. Sundaram (subsequent to the
January 26, 2000 deposition testinony recanting and then
appearing to equivocate on the 1997 opinion) in which he again
recanted the 1997 opinion but this tinme unequivocally indicated
that he could not, within a reasonabl e degree of nedica
probability, state that Bobby contracted Hepatitis C as a result
of the 1993 transfusion. As such, ARH argued that summary
j udgnment was appropriate as there was no evi dence of causation.
ARH al so renewed its argunments fromthe June 19, 2001, sunmary

judgnment notion. Bobby and Leona filed an opposing response on



April 5, 2002, and ARH filed a responsive pleading on April 25,
2002. 7

On June 20, 2002, Special Judge John David Caudill,
sitting for Judge Douglas C. Conbs, Jr., entered an order
granting ARH s notion for sunmary judgnent, dismssing all of
Bobby and Leona's conplaints wth prejudice.?

Upon further argunment by both parties, however, Judge
Conbs entered an order on Septenber 6, 2002, sunmarily granting
Bobby and Leona's notion to vacate the summary judgnent granted
by Special Judge Caudill.® On Cctober 4, 2002, Judge Conbs
amended t he above order to include findings adopting the

reasoni ng of the Watts' authority of Dinett v. Lakeside

Hospital, 811 So.2d 116 (La.App. 2002), finding "as a matter of
| aw that the dispute regarding the testinony of Plaintiffs'

expert Dr. R Sundaraminvol ves his conclusion rather than his

" During this same time period, on April 1, 2002, ARH also filed a notion for
partial summary judgnent on the clains of Bobby and Leona's children for |oss
of parental consortium contending that Kentucky | aw does not recogni ze an
adult child s claimfor |oss of consortium On June 18, 2002, ARH

suppl enented this notion, clainmng that the children of Bobby and Leona were
barred frombringing their action due to a failure to tinmely revive the
action and violations of CR 8.01. The record is silent as to any ruling on
this notion, although the record does contain a copy of the notion for |eave
to file a fourth anended conplaint along with a copy of the conplaint

al | egi ng damages for the children of Bobby Watts, filed July 12, 2002, the
sane date as the notion was noticed for hearing.

8 Leona Watts' appeal of this order was disnmissed by this court on January 15,
2003, for failure to file a preheating statenment (Leona Watts; et al. v.

Appal achi an Regi onal Healthcare, Inc., D/ B/ A Hazard- ARH Hospital, 2002-CA-
001596- MR) .

® ARH s appeal of this order was disnmissed by this court on June 17, 2003, as
i nterlocutory (Appal achi an Regional Healthcare, Inc., D/ B/ A Hazard- ARH
Hospital v. Leona Watts; et al; 2002-CA-002094- MR).
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net hodol ogy and reasoni ng, and that Goodyear Tire and Rubber Co.

v. Thonpson, Ky. 11 S.W3d 575 (2000) therefore has no

application,” and that "Dr. Sundaram sufficiently stated in his
January 26, 2000 deposition that Bobby Watts' Hepatitis C was
caused by the alleged 1993 bl ood transfusion at Defendant's
facility, and . . . as a matter of law that Dr. Sundarani s
retraction of that opinion in his July 5 2001 deposition does
not prohibit Plaintiffs frompresenting Dr. Sundaranmi s January
26, 2000 deposition testinony to the jury."

Al nost two years later, on April 5, 2004, ARH again
noved for summary judgnent, arguing that Dr. Sundaram s origina
1997 opinion was i nadm ssi ble because he later retracted it and
it was al so based on flawed net hodol ogy. Follow ng a responsive
pl eadi ng from Bobby and Leona, !° Speci al Judge Caudill again
granted ARH s notion, stating:

[T]he opinion originally stated by the

Plaintiffs' expert, Dr. R Sundaram was

based on fl awed net hodol ogy whi ch rendered

it inadm ssible under the Kentucky Rul es of

Evi dence. The Court furthernore finds that

Dr. Sundaram wi t hdrew his origi nal opinion

on the issue of causation and that it

therefore has no evidential value, even if

it was otherwi se adnmissible. The Plaintiffs

have therefore failed to present the

required expert testinony on the issue of
causati on.

10 pue to conflicts in their schedul es, neither party's attorney coul d be
present on the date scheduled to hear the sumrary judgrment notion. Bobby and
Leona's attorney asked for a continuance on the summary judgnent hearing, but
alternatively agreed to have the notion deci ded on the pl eadi ngs, which was
what occurred.



Thi s appeal foll owed.

Bef ore us, appellant contends that the trial court
erred inits grant of summary judgnent to ARH. Moire
specifically, appellant argues that 1) ARH s renewed notion for
summary judgnent is frivolous pursuant to CR 11 as it had
al ready been denied by the trial court; 2) Dr. Sundaram s
original opinion is an adm ssible conclusion of an expert; 3)
Dr. Sundaramis original opinion is adm ssible as substantive
evi dence; 4) Appellant has a viable battery cl ai mbased upon
i nformed consent/battery; 5) causation is supported by
circunstantial evidence; and 6) a jury issue exists on damages
for an increased risk of harmdue to an inproper transfusion.

The standard of review on appeal of a summary judgnent
under Kentucky law is well-settl ed:

The standard of review on appeal of a
summary judgnent is whether the trial court
correctly found that there were no genuine
issues as to any material fact and that the
noving party was entitled to judgnent as a
matter of |law. Kentucky Rules of Civil
Procedure (CR) 56.03. There is no

requi renent that the appellate court defer
to the trial court since factual findings
are not at issue. Goldsmth v. Allied
Bui | di ng Conponents, Inc., Ky., 833 S.W2d
378, 381 (1992). "The record nust be viewed
in alight nost favorable to the party
opposi ng the notion for summary judgnment and
all doubts are to be resolved in his favor."
Steel vest, Inc. v. Scansteel Service Center,
Inc., Ky., 807 S.W2d 476, 480 (1991).
Summary "judgnment is only proper where the

-10-



novant shows that the adverse party coul d
not prevail under any circunstances."”

St eel vest, 807 S.W2d at 480, citing

Pai ntsville Hospital Co. v. Rose, Ky., 683
S.W2d 255 (1985). Consequently, sunmary

j udgnment nust be granted "[o]nly when it
appears inpossible for the nonnoving party
to produce evidence at trial warranting a
judgnent in his favor ..." Huddl eston v.
Hughes, Ky.App., 843 S.W2d 901, 903 (1992),
citing Steelvest, supra (citations omtted).

Scifres v. Kraft, 916 S.wW2d 779, 781 (Ky.App. 1996).

At the point of summary judgnent, the record consisted
of Dr. Sundaramis original report (1997) and his two depositions
(2000 and 2001). The 1997 report, while acknow edgi ng no
know edge of the speed of progression of the disease, concluded
by process of elimnation that the disease was transferred by
the nore recent 1993 transfusion as opposed to the prior
t ransfusi ons; the 2000 deposition retracted the 1997 opinion,
relying on nedical publications that indicated a sl ow
progressi on of the disease, but appeared to equivocate by stil
standi ng by the 1997 report; and the 2001 deposition
unequi vocal ly retracted the 1997 opi ni on on causati on which
i nked the 1993 transfusion with Hepatitis C.

The question for our reviewis whether the trial court
properly excluded Dr. Sundaram s 1997 opi ni on which provided the
only causation between the 1993 bl ood transfusion and Bobby's
contracting of Hepatitis C, for without it, there is no

conpet ent evi dence of causation and sunmary judgnment is proper.
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The trial court excluded Dr. Sundaram s 1997 opi nion
"based on fl awed net hodol ogy which rendered it inadm ssible
under the Kentucky Rules of Evidence." The trial court nade no
ot her express findings of fact. It is our responsibility as the
reviewi ng court, wthout benefit of any express findings of
fact, to determine if the trial court's findings are clearly
erroneous, or stated another way, if there is substantia
evi dence to support the trial court's ruling. Mller v.
El dridge, 146 S.W3d 909, 917 (Ky. 2004).

Both parties, in addressing the admssibility of Dr.
Sundaranmi s 1997 expert opinion, argue the applicability of

Daubert v. Merrell Dow Pharnmaceuticals, 509 U S. 579, 113 S. Ct.

2786, 125 L.Ed.2d 469 (1973) (adopted by the Kentucky Suprene

Court in Mtchell v. Comonweal th, 908 S.W2d 100 (Ky. 1995),

overrul ed on other grounds, Fugate v. Conmonweal th, 993 S. W 2d

931 (Ky. 1999)). Applying Daubert, the record contains
uncontroverted evidence indicating that Dr. Sundaranmi s 1997
opi ni on was untested, unsupported by peer review and
publication, subject to a high rate of error, and w t hout
general acceptance in the nmedical conmunity. There is thus
substanti al evidence to support the trial court's concl usion
t hat the 1997 opi nion was inadm ssible as based on fl awed

nmet hodol ogy.
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The trial court alternatively concluded that the
w t hdrawal of the 1997 opinion by Dr. Sundaramrendered it of no
evidential value and thus inadm ssible. As stated in Mller,
supra at 919, analysis under Daubert is not necessarily
required, as "we can neither rule out, nor rule in, for al
cases and for all time the applicability of the factors
menti oned in Daubert, nor can we now do so for subsets of cases
categori zed by category of expert or by kind of evidence. Too
much depends upon the particular circunstances of the particular
case at issue." In this particular case, under the tria
court's alternative conclusion, Dr. Sundaram s 1997 opinion is
i nadm ssi ble due to his retraction based upon unrefuted nedica

publications. See Spencer v. Gty Taxi Service, Inc., 439

S W2d 74 (Ky. 1969); Ingramv. Galliher, 309 S.W2d 763 (Ky.

1958). As such, this retraction provides substantial evidence
to support the trial court's findings that Dr. Sundarami s 1997
expert opinion was W thout any evidential basis and thus

i nadm ssi bl e.

Under either theory, the trial court's exclusion of an
expert's opinion is reviewed under an abuse of discretion
standard, or whether the decision was arbitrary, unreasonabl e,
unfair, or unsupported by sound legal principles. Mller,

supra, at 914, citing Goodyear Tire, supra, 11 S.W3d at 581

Herein, the doctor's 1997 opinion was flawed under Daubert and
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had been unequivocally retracted by the doctor. W can thus
find no abuse of discretion in the trial court's exclusion of
t he 1997 opi ni on.

"(P)roxi mate causati on between negligence and the
injury conplained of in a nedical mal practice case nust be

established by expert testinony," (Sakler v. Anesthesi ol ogy

Associ ates, P.S.C., 50 S.W3d 210, 214 (Ky.App. 2001), citing

W/l der v. Eberhart, 977 F.2d 673 (1st G r. 1992), cert. denied

508 U. S. 930, 113 S . Ct. 2396, 124 L.Ed.2d 297 (1993)). Herein,
with the exclusion of the 1997 evidence, appellant has failed to
provi de any expert testinony |inking the 1993 bl ood transfusion
to Bobby's acquisition of Hepatitis C, making it inpossible for
her to prevail. As there was no genuine issue of fact as to
causation, the trial court's order of sunmary judgnment was
proper.

Leona alternatively argues that conflicting evidence
on whet her Bobby was given a bl ood transfusion in 1993 provides
a genuine issue of material fact on the battery claim and as
such the battery clai mshould have w thstood summary judgnent.

Despite the |lack of specific nmention of the battery
claimin the summary judgnent, the claimwas argued in the
numer ous sunmary judgnment pl eadi ngs before the court as well as
in the notion and response referred to in the judgnment. Al

claims, including battery, were thus disposed of by the tria
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court's finding "that there are no genuine issues of materi al
fact and that it would be inpossible for the Plaintiffs to
produce evidence at trial warranting a judgnment in their favor”
due to lack of expert testinony on the issue of causation.

W find this disposition correct on the battery claim
as well. Even though a question of fact exists as to whether
t he transfusion was given, a review of the anmended conpl ai nt
i ndicates that appellant's battery claimis based on contraction
of Hepatitis C fromthe 1993 transfusion. O, stated another
way, appellant's battery claimfails if there is no evidence
that the Hepatitis C was caused by the 1993 bl ood transfusion.
As we have indicated above, there is no evidence of causation
bet ween the contraction of Hepatitis C and the 1993 bl ood
transfusion. There is thus no genuine issue of material fact
and the trial court's summary judgnent was proper.

We need not reach the remai nder of appellant's
argunents. Judge Conbs' order vacating Special Judge Caudill's
summary judgnent in ARH s favor is not "law of the case" as that
doctrine holds that an appeal settles all errors that were or

m ght have been relied upon. Cf. Sowders v.. Col eman, 223 Ky.

633, 4 SSW2d 731 (Ky. 1928). See also Siler v. WIlliford, 375

S.W2d 262, 263 (Ky. 1964): "Wen an appellate court decides a
guestion concerning evidence or instructions, the question of

| aw settled by the opinion is final upon a retrial in which the
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evidence is substantially the sane and precl udes the
reconsi deration of the clained error on a second appeal.” And,
appellant failed to present for our review the issues of
causation by circunstantial evidence and conpensatory danmages
for an increased risk of harmdue to an inproper transfusion as
she failed to raise themin her prehearing statenent. CR
76.03(8).

For the foregoing reasons, the order of the Perry

Circuit Court is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
John H Metz Johann F. Herkl otz
G ncinnati, Ohio Lexi ngt on, Kent ucky
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