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BEFORE: BARBER AND DYCHE, JUDGES; M LLER, SEN OR JUDGE.'‘
BARBER, JUDGE: This case is before us on remand fromthe

Kent ucky Suprene Court’s decision in Herndon v. Herndon, 139

S.W3d 822 (Ky. 2004) in which it was held that the appellant’s
claimthat the circuit court’s adoption of a donestic relations
comm ssioner’s recommendation to deny his CR 60.02 notion should

have been considered by this Court under a pal pable error

! Senior Judge John D. Mller sitting as Special Judge by assignment of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.



standard. 1d. at 826-827. The Suprene Court renmanded the case
for a review of the nerits of the claim [d. at 827. Having
reviewed the entire record on appeal as well as carefully
exam ning the Supreme Court’s directive, we reverse and renmand.
On Novenber 15, 1995 an anended decree of dissol ution
was entered ending the marriage of WIlliam A Herndon (hereafter
WIllianm) and Marcella A Herndon (now Viers) (hereafter
Marcella). Although the decree dissolved the narriage it
reserved all other issues such as custody, visitation, and
property distribution to be decided at a later tine. The case
was referred to the donestic rel ati ons conm ssi oner (DRC).
A hearing before the DRC was schedul ed for June 25,
1998. Instead of conducting a hearing the parties attenpted to
reach a settlenent with the DRC serving as nediator. Marcella
and her counsel as well as counsel for WIIliamwere present.
Wl liamwas not present due to his incarceration in Florida.
However, it is undisputed that he had frequent tel ephone contact
with his attorney throughout the proceeding. It is also
undi sputed that Wllianis attorney dictated the terns of an
“agreed” settlenment and Marcella s attorney had it transcri bed.
Once the transcribed settlenent was presented to
WIlliamhe refused to sign it claimng it contained terns and
conditions to which he had not agreed. Marcella naintains the

settl enent was transcri bed verbatimfromthe dictati on of



Wllianms attorney and that Wllian s attorney represented that
he had the authority to enter into the agreenent on his client’s
behal f. Nowhere in the record that we can discern does there
appear an assertion of exactly what terns of the transcribed
settl enment agreenent WIIiam opposes.

In response to Wlliams refusal to sign the
settl enent agreenment, Marcella noved the circuit court to
enforce it. The notion was filed Wdnesday, July 29, 1998 and
noticed to be heard the foll ow ng Monday, August 3, 1998 at 9:00
a.m The notion was served by mail to Wllianis attorney? on
July 29, 1998.

On August 3, 1998 WIllianis attorney arrived at notion
hour 15 mnutes |late. The court had al ready entered the
settl enent agreement as the court’s own order, thus, granting
Marcella s notion to enforce the settl enent agreenent.
Wllianis attorney learned this from Marcella s attorney whom he
ran into on the way into court.

On August 17, 1998 WIlliamfiled a notion pursuant to
CR 60.02 to have the court’s order adopting the settl enent

agreenent set-aside.® The court referred the natter to the DRC

2 Wlliams attorney on appeal is different than the one in the circuit court.

3 W note that the clerk’s date and tine stanp on the notion mark it as filed
on August 17, 1998 at 2:26 p.m although the notion was noticed to be heard
that same day at 1:45 p.m Further it appears that it was served by hand-
delivery to Marcella's attorney on August 17, 1998 in open court. WIlIliam
obviously did not conply with the |local rules of the circuit court regarding
filing deadlines on notions, but no objection appears of record and there is
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who held a hearing in Decenber 1998 and in June 1999 recomended
Wlliam s CR 60.02 notion be denied. No one filed objections to
the DRC s recommendati on pursuant to CR 53.06(2). Thus, on July
25, 1999 the circuit court adopted the DRC s reconmendati on and
denied Wlliams notion. WIIliam appeal ed the ruling.

Inits first stop before this Court we dism ssed the

case on the basis of Eiland v. Ferrrell, 937 S.W2d 713, 716

(Ky. 1997). Eiland held that, “[i]n general, a party who
desires to object to a [donestic relations conm ssioner’s]
report nmust do so as provided in CR 53.06(2) or be precluded
from questioning on appeal the action of the circuit court in
confirmng the comm ssioner’s report.” 1d. at 716. Since
Wlliamfailed to object to the DRC s recomendati on that his CR
60. 02 notion be denied, we dism ssed the case ruling that the
error he claimed was unpreserved.

The Supreme Court granted discretionary review and
made clear in its opinion that decisions of a circuit court
adopting a DRC s recomendation are still reviewable under the
substantial error standard in CR 61.02 even if the clained error

is insufficiently preserved for review. Herndon, supra.

Now — to the heart of this appeal. WIIliam has
mai nt ai ned t hroughout the appellate process that it was pal pabl e

error for the circuit court to refuse to set aside its order

no evidence of prejudice to Marcella. Tri-State Consolidated Gas Co. v.
Canpbel I, 329 S.W2d 571, 573 (Ky. 1959).
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adopting the transcribed settlenent agreenment. He bases this
claimon the assertion that he was given insufficient notice of
the date and time it was to be heard.* It will be recalled from
above that Marcella filed her notion to enforce the agreenent on
Wednesday, July 29, 1998 to be heard the foll ow ng Mnday,

August 3, 1998 at 9:00 a.m Service on WIIliamwas acconplished
by first class mail to his attorney on July 29, 1998. It is
unknown when Wlliams attorney actually received notice. Wat
is known is that Wlliams attorney gai ned knowl edge of the
notion sonetine before the 9:00 a.m notion hour since he
appeared, albeit 15 mnutes |ate.

CR 6.04 contains guidelines for the service of nost
witten notions and requires that “notice of the hearing thereof
shall be served a reasonable tinme before the tinme specified for
the hearing. . . .7 CR 6.04(1). And, if the notion includes
supporting affidavits, (as did the notion to enforce the
settlement agreenent filed by Marcella) then the opposing party
nmust be given the opportunity to file opposing affidavits. CR
6.04(2). The crux of the case is dependent on the construction
of a “reasonable tine.”

The notion in this case was filed and served by

Marcel | a on Wednesday, July 29, 1998. Filing and service are

4 Wlliamdid not nake this assertion to the circuit court. However, CR 61.02
all ows an appellate court to consider whether it is a pal pable error even
though insufficiently raised or preserved.
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two different things; a notice, notion, or other paper may be
served at a different tine than it is filed. Thus, Mrcella's
contention that service of the notion was per se reasonabl e
since it was filed wthin the constraints of the Local Rules of
the Bullitt Grcuit Court is not convincing.

CR 6.01 requires the conputation of tinme in this case
to exclude Saturday, August 1 and Sunday, August 2, 1998 because
the time frame all owed between the service of the notion and the
hearing on the notion was |less than 7 days. It also does not
i ncl ude Wednesday, July 29, 1998 since that was the date “after
whi ch the designated period of tine [allowed] begins to run.”

CR 6.01. It does not seemequitable to include Mnday, August
3, 1998 in the days that WIliam had notice since the hearing
was set for 9:00 a.m although CR 6.01 appears to direct its
inclusion. CR 6.01 (“The last day of the period so conputed is

to be included. . . .”). But cf. Rexing v. Doug Evans Auto

Sales, Inc., 703 S.W2d 491, 493 (Ky. App. 1986) (requiring 10

full 24 hour days of notice prior to a hearing on a notion for
summary j udgnent).

Thus, under the Rules, WIIliam had a nmaxi num of three
days notice prior to the hearing.

The purpose of sending notice of a notion to be heard
is to provide a reasonabl e opportunity for the opposing party to

appear, respond, and have a meani ngful opportunity to be heard
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prior to the entry of any order. 60 CJS Mdtions and Orders 813.

In commenting on the reasonable tinme conponent of CR 6.04, Kurt
A. Phillips notes:

The “reasonable tinme” requirenment of this
Rule is a practical one, and its application
woul d depend upon the nature of the notion
and the attendant circunstances. Since the
object is fair notice, a reasonable tine
woul d be that which would give the adverse
party a reasonabl e opportunity to prepare
hi s opposition and to arrange to be present
at the hearing. . . . If the notion is
supported by affidavit, the tinme should be
sufficient to enable the adverse party to
obtain counter-affidavits.

6 Kurt A. Phillips, Jr., Kentucky Practice, CR 6.04, cnt. 2 (5"

ed. 1995).

In anot her context Kentucky’ s highest court has held a
notice on Friday to take depositions the foll ow ng Monday was
unr easonabl e under the G vil Code of Practice considering that
those particul ar depositions required travel from Witesburg,
Kentucky to Ham lton, Chio. Consequently, the Court held they

shoul d not have been admtted into evidence. Adans v. Letcher

County, 299 Ky. 171, 174-175, 184 S.W2d 801, 803 (1944). See

al so, Koehler v. Commonweal th by and ex rel. Luckett, 432 S. W 2d

397, 399 (Ky. 1968)(3 days notice of notion to dism ss is not

reasonabl e); Arnmstrong v. Biggs, 275 S.W2d 60, 62 (Ky. 1955)(3

days notice for taking depositions is not reasonable); Rexing,



supra 703 S.W2d at 493 (10 days notice required for sunmary
j udgnent notions neans 10 full 24 hour days).

Appl yi ng the above principles to the case at hand, we
believe that 3 days notice on Marcella s notion to enforce the
settl ement agreenent is unreasonable. The purpose of CR 6.04
requiring reasonable notice is to allow adequate tine to
prepare, appear, and be heard in opposition. Were the notion
i ncl udes supporting affidavits, as it did here, that tine should
include a sufficient anount of time to obtain counter-
affidavits. The only affidavits that could have been submtted
on behalf of WIlliamin this situation would be his attorney’s
and/or his. There can be no doubt that acquiring an affidavit
fromWIliamwthin the tine allowed would be very difficult in
view of his incarceration in another state.

Even though the tinme all owed between the service of
notice and the hearing on the notion is not reasonable, WIIiam
must still neet the standard contained in CR 61.02 for reversa
to be the result.® That standard requires WIlliamto show a
pal pabl e error affecting his substantial rights that resulted in

mani fest injustice. Deenmer v. Finger, 817 S.W2d 435, 437 (Ky.

1990); CR 61.02.

5 Since we have held 3 days unreasonable notice in these circunmstances, it is
unnecessary to consi der whether or not the 3 day mail rule in CR 6.05
applies. At |least one authority posits its application to notions is
debatable. 6 Kurt A Phillips, Jr., Kentucky Practice, CR 6.05, cnt. 3 (5'"
ed. 1995). See also, Arnett v. Kennard, 580 S.W2d 495, 496 (Ky. 1979)(CR
6.05 only applies to those periods that are triggered by service).
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Wl liam has nmade that showi ng. The settlenment
agreenent finally disposed of the case. |Its contents determ ned
substantial rights of the parties such as property distribution.
The result, if in fact Wlliamdid not agree to certain of the
provisions in it, would be manifest injustice.

This is not to say that Marcella’ s notion for the
trial court to enforce the settlenment agreenent is not well-
taken. The factors taken into account on such a notion,
however, are different than those regardi ng whether or not to
grant a CR 60.02 notion.

Here, WIIliam has argued throughout that his attorney
did not have the authority to bind himto the terns of the
settlenment. |In response Marcella has naintained that the
witten settlenment agreenent is a verbatimtranscription of what
Wlliams attorney dictated. Further, she states that she
relied on Wlliams attorney’s representati on that he possessed
the authority to enter into a settlenent agreenent. There is
also the matter of WIlliam s comunication with his attorney
during the June 25, 1998 proceedi ng.

In such circunstances the Kentucky Suprenme Court has
directed trial courts to “sunmarily decide the facts.” dark v.
Burden, 917 S.W2d 574, 577 (Ky. 1996). If the court finds that
W1 1liam gave express authority to enter into the settl enent

agreenent or that Marcella was substantially and adversely
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affected by her reliance, then it is free to enforce the
settlenment agreenent. |d.

The order of the Bullitt Crcuit Court denying
Wlliams CR 60.02 notion is reversed. The case is remanded
with directions for the court to set-aside the settlenent

agreenment entered as its own order and to rehear Marcella’'s

notion to enforce it in accordance with the guidelines in dark,

supr a.
ALL CONCUR

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE

Harry B. O Donnell 1V F. R Radol ovi ch

Loui svill e, Kentucky Loui svill e, Kentucky
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