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| NTRODUCTI ON

Joey Meadows was charged with first-degree rape,?

3

first-degree unlawful inprisonnent,” and two counts of first-

Seni or Judge Joseph R Huddl eston sitting as Special Judge by

assi gnment of the Chief Justice pursuant to Section 110(5)(b) of the
Kent ucky Constitution and KRS 21. 580.

2 Kentucky Revised Statutes (KRS) 510.040.

¥ KRS 509. 020.



degree sodomy.* A jury found himaguilty of first-degree sexua
abuse® (a | esser included offense of first-degree rape), first-
degree unlawful inprisonnment, and one count of first-degree
sodony. The jury found himnot guilty of the remaining count of
first-degree sodony. Meadows then waived sentencing by the
jury. The circuit court sentenced himto a maxi numof fifteen
years’ inprisonnent.?®

Meadows brings a direct appeal of his judgnment of
conviction. He asserts three errors by the trial court:

failing to instruct the jury on fourth-degree assault,’

al | ow ng
Dr. WIliam Snock to testify as an expert wi tness regarding a
bite mark on Meadows’s penis, and allowi ng Dr. Russell Conpton
to testify about T.H 's account of the sexual assault and to

give his expert opinion that T.H's injuries were consistent

with her account. Finding no reversible error, we affirm

4 KRS 510. 070.
5 KRS 510.110.

The Cctober 20, 2003, Judgnent of Conviction and Sentence sentenced
Meadows as follows: “five (5) years for Sexual Abuse in the First
Degree; ten(10) years for Sodony in the First Degree; and five (5)
years [for] Unlawful Inprisonnment in the First Degree, for a tota
of FIFTEEN (15) YEARS.” Capitalization as in original, enphasis
omtted. It is unclear fromthe order which sentences are to run
concurrently and which are to run consecutively in order to reach
the total of fifteen years’ inprisonnent. However, no one has

rai sed this i ssue on appeal.

" KRS 508. 030.



CONTACT BETWEEN MEADOANS AND T. H.

After spending sone tinme with Jennifer and Corey
McDonal d and Meadows in the McDonal ds’s hone, T.H decided to
spend the night there. She had cone to the MDonal ds’ home with
Meadows, who is also Jennifer’s brother, after neeting himin a
bar a few hours earlier. Meadows also was staying with the
McDonal ds. T.H. borrowed pajamas from Jennifer and went to
sl eep alone in the bedroomto which Jennifer had taken her.

At this point, the accounts of T.H and Meadows, both
of whomtestified at trial, diverge. According to T.H, she did
not know that the bedroom Jennifer escorted her to was al so the
same bedroom where Meadows planned to sleep. She testified that
she woke up to find that Meadows had renoved her paj ana bottons
and was on top of her. He was penetrating her vagina with his
peni s and touching her breast. She resisted, struggling and
kicking. He then switched to perform ng oral sex on her. After
nore resistance by T.H , Meadows pinned her arns, grabbed her
chin, and forced his penis into her nouth. Later, he again
attenpted sexual intercourse.

T.H asserted that Meadows forced all of these sexua
acts upon her. He pinned her down and physically restrained
her. She struggl ed and ki cked and bit Meadows at |east once.
Meadows repeatedly hit her in the head, choked her, and held or

dragged her by her hair. He threatened to rape her anally if
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she were not cooperative. He once held a pillow over her head
and, on nultiple occasions, threatened to kill her by breaking
her neck or strangling her if she awakened anyone. He added

i npact to these death threats by telling her that he knew how to
kill people because he was trained as a Marine. T.H was
finally able to escape when he fell asleep.

Meadows testified that he and T.H never discussed
where he was to sleep because it was understood that they would
sl eep together. Moreover, he said that she shoul d have known
that it was his bedroomsince it was a three-bedroom house and
t he McDonal ds and their baby occupied the other two bedroons.
He stated that when he went to bed, he and T.H engaged in
consensual foreplay, which included himpenetrating her vagi na
with his finger. Then, of her owm initiative, T.H began
performng fellatio on him In the process, she accidentally
injured his penis with her teeth, causing it to bl eed, which
made her |augh. Meadows went to the bathroomto check out the
infjury. The injury and T.H 's |laughter caused Meadows to | ose
desire for further sexual contact. At that point, he and T.H.
just went to sleep. He testified that all of the sexual contact
was consensual. He denied ever engaging in sexual intercourse
or cunnilingus with T.H He also denied that he ever struck
T.H, threatened her, or prevented her fromleaving. O her

rel evant facts will be set forth as needed.



JURY | NSTRUCTI ON_ ON FOURTH- DEGREE ASSAULT

The trial court instructed the jury on two | esser

i ncluded of fenses of first-degree rape: first-degree sexua

abuse and sexual msconduct.® 1In fact, Meadows was convicted of

first-degree sexual abuse rather than first-degree rape. But

Meadows asserts that the trial court erred by denying his

request for an additional jury instruction on fourth-degree

assault. He preserved this issue for review under RCr® 9.54(2)%°

by tendering a jury instruction for fourth-degree assault and by

arguing to the trial court that he was entitled to this

instruction as a |l esser included offense of first-degree rape.

WIlliamS. Cooper’s Kentucky Instructions to Juries,

does not list fourth-degree assault anong the |esser included

of fenses of first-degree rape by forcible conpul sion,

1 raising

8

10

11

KRS 510. 140.
Kentucky Rules of Crimnal Procedure.

RCr 9.54(2) dictates that a party may not designhate as error the
failure to give an instruction unless one of the follow ng occurs:
“the party’ s position has been fairly and adequately presented to
the trial judge by an offered instruction or by notion, or unless
the party makes objection before the court instructs the jury,
stating specifically the matter to which the party objects and the
ground or grounds of the objection.”

84.23 cmt. (1999). This treatise refers to first-degree rape by
forcible conpulsion to distinguish KRS 510.040(1)(a) which punishes
sexual intercourse by forcible conpulsion fromKRS 510. 040(1) (b)

whi ch puni shes sexual intercourse with a person who is incapable of
consent because he or she is physically helpless or Iess than twelve
(12) years old. Meadows’s rape charge was based on the use of
forcible conpul sion



t he question of whether it is a |esser included offense of
first-degree rape. The nere “fact that the evidence woul d
support a guilty verdict on a | esser uncharged of fense does not
establish that it is a |lesser included offense of the charged

of fense.”? |t

m ght sinply be an uncharged of f ense.

O the four possible ways set forth in KRS 505. 020(2)
by whi ch an uncharged | esser offense can be included within a
charged offense, only the following mght apply in the instant
case: “[the offense] is established by proof of the sane or
| ess than all the facts required to establish the comm ssion of
t he of fense charged.”

Fourt h-degree assault requires proof of “physica
injury.”' But physical injury is not an elenment of rape.®® The
Kent ucky Suprene Court has held that second-degree assault is
not a lesser included offense of first-degree rape precisely
because physical injury is an elenent of the fornmer offense but

6

not the latter.'® The sane reasoning would apply to fourth-

degree assault. Also, when it is not based on the use of a

2 Houston v. Commonweal th, 975 S.W2d 925, 929 (Ky. 1998).

13 KRS 505.020(2)(a).

14 See KRS 508. 030.
1S Wager v. Conmonweal th, 751 S.W2d 28, 30 (Ky. 1988), Van Dyke v.
Commonweal th, 581 S.W2d 563, 565 n.1 (Ky. 1979). See al so,
KRS 510. 040.

16

See Wager, 751 S.W2d at 30.



deadl y weapon or dangerous instrument, !’ fourth-degree assault

requi res proof that the defendant acted “intentionally or
wantonly” in causing the physical injury.'® In contrast, the
statute for first-degree rape does not require any particul ar
state of mind, such as intent or know edge.® Because fourth-
degree assault cannot be established by proof of the sane facts
or less than all of the facts needed to establish first-degree
rape, it cannot be a l|lesser included of fense of first-degree
rape.

Even if it were a |lesser included of fense, Meadows was
not entitled to an instruction on fourth-degree assault. A
trial court is required to instruct on every theory of the case
that can reasonably be supported by the evidence, ?® but there is
no duty to instruct on a theory that |acks an evidentiary

foundation.? An instruction on a |lesser included offense is

required only if “the jury m ght have a reasonabl e doubt as to

17 See KRS 508.030(1)(b). Meadows was not accused of using any deadly
weapon or dangerous instrunent.

18 KRS 508.030(1)(a).

9 Mal one v. Commonweal th, 636 S.W2d 647, 647-648 (Ky. 1982) (hol ding
that the voluntary intoxication is no defense to first-degree rape
because the defendant’s nmens rea is not an el enent of the crine).
See al so, KRS 510. 040.

20 Ragl and v. Commonweal th, 421 S.wW2d 79, 81 (Ky. 1967).

2l Houston, 975 S.W2d at 929. See Smith v. Comonweal th, 599 S. W 2d
900, 905 (Ky. 1980) (holding that “[i]nstructions in a crimna
prosecuti on nust have a source within the framework of the evidence
introduced at the trial.”).




the defendant’s guilt of the greater offense[] and yet believe
beyond a reasonabl e doubt that he is guilty of the | esser
of fense” based on the evidence as a whole.?® No special jury
instruction is required where the “negative [of the subnmitted
instruction] conpletely covers the defense of the accused.”?
Meadows asserts that he was entitled to an instruction
on fourth-degree assault on the ground that the jury could
believe that T.H and Meadows engaged in consensual fellatio but
that he physically assaulted her after she accidentally injured
his penis and | aughed about doing so. But this theory is not
supported by the evidence presented at trial. Meadows’s defense
to the rape charge was that no sexual intercourse ever occurred
and that he never forcibly conpelled her to do anything. This
def ense was adequately presented by the first-degree rape
instruction since it is sinply that instruction s negative.?*
Even if there were evidence to support the theory that
Meadows physically assaulted T.H after she bit his penis, this
woul d just be evidence of an uncharged assault not a |esser
i ncluded of fense of the rape charge. The evidence does not

support an instruction on fourth-degree assault even if it were

a | esser included offense of first-degree rape.

22 Houston, 975 S.W2d at 929.

2 Blevins v. Conmonweal th, 258 S.W2d 501, 502-503 (Ky. 1953).

24 See | d.



Meadows asserts that he was entitled to an instruction
on fourth-degree assault even if it were not a | esser included
of fense of first-degree rape because it was crucial to his
defense theory. A defendant is “entitled to an instruction on
his theory of the case, even if it is an alternative theory as
opposed to a | esser included offense.”?® Thus, the Kentucky
Suprene Court held that if any substantial evidence is presented
to support a defendant’s defense theory that the all eged acts
upon whi ch charges of first-degree rape, first-degree sodony,
and ki dnappi ng were based all occurred after the victi mhad been
nmur dered, the defendant is “entitled upon request to
instructions [on the crinme of abuse of a corpse] accordingly,
rather than the jury being left with no alternative except to
convict or acquit of the principal charges.”?®

But Meadows has not preserved this issue. At trial,
he requested the fourth-degree assault instruction solely on the
basis that it was a |l esser included offense of the rape charge.
Havi ng given a specific reason for his objection to the tria

court’s failure to instruct on the fourth-degree assault charge,

he may not now raise a different ground.? Regardless, this

% Cooper, § 1.04(C).

%6 sanborn v. Commonweal th, 754 S.W2d 534, 549-550 (Ky. 1988).

2’ Wight v. Premier Elkhorn Coal Co., 16 S.W3d 570, 571 (Ky. App.
1999) .




claimis without nmerit. A trial court is not required to
instruct on a defendant’s alternate defense theory unless
substanti al evidence to support that theory has been presented.
No such evidence was presented in this case. Mreover, unlike
Sanborn’s defense, Meadows' s defense to the crinme of rape is
sinmply the negative of the instruction. Therefore, no

addi tional instruction was required.?® For all of these reasons,
we find no error in the trial court’s refusal to instruct the

jury on fourth-degree assault.

DR. SMOCKS' S TESTI MONY

Meadows asserts that the trial court erred by
admtting expert testinmony by Dr. WIIliam Snmock that Meadows had
a bite mark on his penis that was the result of a bite of
consi derabl e pressure. The ultimte decision on whether to
admt expert testinony is subject to review for abuse of
discretion.?® Meadows asserts that the trial court abused its
di scretion because Dr. Snock did not nmeet the requirenents set

forth in Stringer v. Comonweal t h*® governing the adnmissibility

of expert witness evidence. 1In Stringer, the Kentucky Suprene
Court held that such evidence is adm ssible so long as the

foll owi ng conditions are net:

28 See Blevins, 258 S.W2d at 502-503.

29

Fugate v. Commonweal th, 993 S.W2d 931, 935 (Ky. 1999).

0 956 S.W2d 883 (Ky. 1997).
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(1) the witness is qualified to render an
opi nion on the subject matter, (2) the
subject matter satisfies the requirenents of
Daubert v. Merrell Dow Pharnaceuticals,
Inc., 509 U. S 579, 113 S.C. 2786,

125 L. Ed.2d 469 (1993), (3) the subject
matter satisfies the test of rel evancy set
forth in [Kentucky Rules of Evidence (KRE)]
401, subject to the bal anci ng of

probati veness agai nst prejudice required by
KRE 403, and (4) the opinion will assist the
trier of fact per KRE 702. 3

Meadow has asserted that Dr. Snock’s testinony did not neet any
of these four conditions.

Dr. Snmock exam ned Meadows in the energency room of
the University of Louisville Hospital (University Hospital) in
the afternoon followi ng Meadows’s contact with T.H. 32 The police
had requested that a clinical forensic exam nation of Meadows be
performed. But Meadows al so asked to be treated for a bite
wound to his penis. Dr. Snock exam ned Meadows for both
pur poses.

Dr. Snock testified that Meadows had an abrasion on
the top glans, or head, of the penis and a semcircul ar
contusion, or bruise, on the |ower glans of the penis. Also,
bl ood was com ng from Meadows’ s urethra. These wounds and the
bl ood were docunented by phot ographs. Wen he asked Meadows how

he was injured, Meadows told himthat he was bitten during

3 1d. at 891.

32 Meadows was escorted by police to the energency room but apparently
had not yet been arrested.
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consensual oral sex by a wonan he net at a bar. Dr. Snock gave
hi s expert opinion that the physical findings were consistent

wi th Meadows’s account of suffering a bite to the penis. He

cl eaned the wound and prescribed an antibiotic. Dr. Snock
wanted to exam ne Meadows’ s urethra because of the presence of
bl ood, which he indicated was |ikely caused by a tearing of the
vascular walls inside the urethra due to the pressure of the
bite. Meadows refused to permt Dr. Snock or the urologist to
exam ne the urethra.

Dr. Snmock did not attenpt to identify who nade the
bite based on the bite mark. He conceded that that he coul d not
determ ne whether the bite was intentional or accidental based
upon the appearance of the bite mark. Regarding the force used,
he could only say that a considerable anmbunt of force would be
required to break the skin and danage the bl ood vessels in the
urethra. He could not specify whether the bite mark was the
result of a single bite or multiple bites in exactly the sane
| ocation, although he deened the latter less likely.

It mght appear at first blush that any error in
admtting Dr. Snock’ s expert opinion testinony identifying the
wound on Meadows’s penis as a bite mark is harml ess per se.

Det ecti ve Eddi e Robinson testified that Meadows had said that
T.H accidentally injured his penis with her teeth during

consensual oral sex but that he had downpl ayed the seriousness

-12-



of the injury. Meadows simlarly testified that the wound
occurred accidentally during consensual oral sex. Meadows al so
did not object to Dr. Snock’s testifying about Meadows’s earlier
adm ssion to this effect. However, because Dr. Snock’s
description of the bite mark and the pressure needed to puncture
the skin and tear the bl ood vessels inside the urethra m ght
tend to wei gh agai nst Meadows’s claimthat the wound occurred
accidentally during consensual oral sex, we will reviewthe
merits of this issue.

Meadows first asserts that Dr. Snock was not qualified
to present expert testinony on the nature of the wound and how
it was |ikely made. Whether a witness is qualified as an expert
is a factual determination and is reviewed for clear error.?
The trial court conducted a hearing outside the presence of the
jury on this issue, ultimately ruling that Dr. Snock is
gual i fied as an expert on bite marks.

Dr. Snock is the head of the energency nedicine
departnment at University Hospital. He is board-certified in
enmer gency nedi ci ne and has al so conpl eted an additional year of

training in clinical forensic nedicine.®* He is an associate

3 PBratcher v. Conmonweal th, 151 S.W3d 332, 353 (Ky. 2004), Robert G

Lawson, The Kentucky Evidence Law Handbook, §6.20[6], at 456 (4'" ed.
2003) .

%4 Dr. Snock described clinical forensic nmedicine as that branch of
forensi c nedicine which focuses on |iving patients.
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prof essor of energency nedicine at University of Louisville and
t eaches energency nedicine and clinical forensic nedicine.

Dr. Snmock has lectured and witten extensively on
clinical forensic nmedicine including pattern injuries. He
descri bed the study of pattern injuries as a recognized field of
clinical forensic nedicine concerning matching an injury wth
t he object causing the injury. Bite marks are considered a type
of pattern injury. Dr. Snock has actually witten on
identifying bite marks and instructs his students in clinica
forensi c nmedi ci ne on diagnosing and treating bite marks.

Dr. Snock testified that he has eval uated hundreds of
bite marks in both living and deceased® persons. Specifically,
he has eval uated nunmerous penile bites. He has also received
some additional training on bite marks froma Louisville-area
dentist who is a practicing forensic dentist. Forensic dentists
are experts on identifying persons based on uni que
characteristics of their teeth, which may include determ ning
the identity of an unknown deceased person based on dental
records, determ ning the age of a person based on his or her
teeth, and determ ning who nmade a bite based on an anal ysis of

the bite mark and the suspect’s teeth.

% He conpleted his year of clinical forensic training at the Kentucky
Medi cal Examner’s O fice.
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In spite of Dr. Snock’s credentials, Meadows stil
asserts that he is not qualified to nmake a bite mark
identification because he is not a dentist and, therefore, not
qualified in the field of forensic dentistry to determ ne
whet her T.H nmade the bite on Meadows’s penis. This is a
contrived argunent since Dr. Snock never attenpted to identify
who bit Meadows based on the bite mark. The real issue is
whet her Dr. Snock is qualified as an expert to distinguish a
bite mark fromany other type of wound and to testify to the
extent of the injury.

The Kentucky Supreme Court ruled in Weeler v.

Commonweal t h®® that a physici an pat hol ogi st was qualified as an

expert witness to testify whether a wound on a victims arm was
a bite mark.3”  Thus, the fact that Dr. Snock is a nedical
doctor and not a forensic dentist is not dispositive.

Dr. Snmock’s specialized training in clinical forensic nedicine
and pattern identification, including recognizing and treating
bite marks, and his vast personal experience evaluating and
treating bite marks make himenm nently qualified to recognize a
bite mark. The trial court did not abuse its discretion in
determning that Dr. Snmock was qualified to offer expert opinion

testinmony on the nature of the injury to Meadow s penis.

% 121 S.W3d 173 (Ky. 2003).

% |d. at 183 (Ky. 2003).
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Meadows al so asserts that bite mark anal ysis did not

satisfy the Daubert test because forensic dental
identificationidentifying a biter based on the bite mark he or

she |l eft behinddhas not been enpirically tested, is somewhat
subj ective, and has a high error rate even by highly trained
forensic dentists. At trial, Meadows cursorily asserted that
there was no scientific foundation for forensic dentistry and
identification by bite mark; but he did not press for a Daubert
heari ng when none was conducted. It was clear that the focus of
t he hearing conducted by the trial court was Dr. Snock’s
qualification to testify about bite nmark evidence, not whether
t he science behind his testinony was sound. By failing to
object timely, Meadows has failed to preserve this issue for
judicial review 38

Even if this issue were preserved, it is without nerit
because it is based on the m staken prem se that Dr. Snock
identified the person who bit Meadows based on the bite mark.
Attacking this type of dental forensic identification does
nothing to call into question the study of pattern injuries that
formed the basis of Dr. Snock’s expert testinony that Meadows’s

wound was a bite mark. Meadows also cited two isol ated cases

3% See Love v. Conmonweal th, 55 S.W3d 816, 822 (Ky. 2001) (holding
t hat appellant failed to preserve the issue of whether a Daubert
hearing was required by never requesting one nor tinely objecting to
the trial court’s failure to conduct one).
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fromother jurisdictions in which different forensic dentists
reached different conclusions on whether particular marks were
bite marks. |If the nere existence of a dispute between experts
on the existence of a particular fact were fatal, no expert
testi nony woul d be adm tted under Daubert.

Meadows al so asserts that Dr. Snock’s testinony is
i nadm ssi bl e because it is not relevant as defined by KRE 401
and does not pass the bal ancing test under KRE 403, which
permts rel evant evidence to be excluded, anobng other reasons,
“iIf its probative value is substantially outweighed by the
danger of undue prejudice. . . .” Meadows asserts that Dr.
Snock’s testinony is not rel evant because it is based on junk
science; but this conclusion is based on the flawed prenm se that
Dr. Snock identified who bit Meadows based on the
characteristics of the bite mark, a practice of forensic
dentistry which Meadows asserts is lacking in scientific
validity. Moreover, Meadows admts that this evidence supported
T.H's story of sexual assault, in effect, conceding its
rel evance.

Meadows further asserts that the expert w tness
testinmony by Dr. Snock “shoul d have been excluded as nore
prejudicial than probative” because Dr. Snock “provided the
evi dence to support T.H.'s story of forced sexual relations,”

specifically one count of sodomy. But Meadows m sapplies the
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test of KRE 403. The test is not whether the probative value is
out wei ghed by the danger of prejudice but, rather, whether the

probative value is substantially outwei ghed by the danger of

undue prejudice. As Meadows hinself concedes, this testinony is
relevant to the count of sodony based on Meadows’s attenpt to
force T.H to performfellatio. The fact that Meadows has an

alternative explanation that also m ght account for the bite
markOthat it happened accidentally during consensual ora

sex[Jl essens any possible prejudice. Because the danger of undue
prejudice is not substantially outwei ghed by the probative val ue
of the evidence, the trial court did not err in admtting Dr.
Snock’ s expert opinion evidence identifying the wound on
Meadows’ s penis as a bite mark inflicted by a bite of
consi der abl e pressure.

Meadows al so asserts that Dr. Snock’s opinion did not
serve to assist the jury, as required by KRE 702, but, rather,
to confuse it. But his real conplaint here is not that it
confused the jury but, rather, that it provided additiona
support for T.H ’'s version of sexual assault. The fact that
Dr. Snock’s expert testinony is relevant or persuasive does not
make it confusing. Meadows’s only other basis for saying that
it confused the jury lies in his continuing assertion that
Dr. Snmock is unqualified to identify the biter, a contention we

have al ready di scussed.
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DR. COMPTON S TESTI MONY

Meadows al so objected to the trial court’s all ow ng
Dr. Russell Conpton to relate T.H's account of the sexua
assault and the events leading up to it and to give his expert
opinion that T.H s injuries were consistent wth this account.

Dr. Conpton exam ned T.H when she cane in to the
enmergency room of University Hospital at approximately 2 p.m on
March 4, 2002, alleging that she has been sexually assaulted
earlier. Dr. Conpton testified that he first talked with T.H
to establish a rapport; then perforned an external exam nation;
and, finally, perforned a sexual assault exam nation. He
testified that T.H had bruises in the follow ng | ocations:
over her left eyebrow and eyelid; |eft shoul der/chest area;
right mddle arm l|eft upper arm right inner thigh; left outer
t hi gh; and neck. Her neck had both |inear bruises on one side
and snal |l er brui ses caused by significant pressure. She also
had nulti ple abrasions on her right forearmand |inear abrasions
radi ati ng out from her vagi na.

Dr. Conpton al so delivered an uninterrupted nonol ogue
| asting al nost three-and-a-half mnutes recounting everything
that T.H told himabout the sexual assault and the events
leading up to it. KRE 803(4) sets forth a hearsay exception for
“[s]tatenments nmade for purposes of nedical treatnment or

di agnosi s and descri bing nedical history, or past or present

-19-



synptoms, pain, or sensations, or the inception or genera
character of the cause or external source thereof insofar as
reasonably pertinent to treatnment or diagnosis.” Statenments by
T.H concerning how she was struck, pinned down, choked, and
forcibly penetrated are obviously relevant to describing the

i nception or cause of her injuries and relevant to treatnent or
diagnosis. And it was not error to admt Dr. Conpton’s
retelling of these statenents.

But Dr. Conpton’s testinony also included nmany hearsay
statenents which woul d not be adm ssi bl e under KRE 803(4)
because they were not nade for the purpose of nedical treatnent.
Such statenents included, for exanple, Meadows' s nane, the bar
where he and T.H net, what they did at the bar, where they went
after they left the bar, and what he said to her during the
sexual assault. Notably, Meadows never objected to this
testinmony. In fact, on cross-exam nation, Meadows pursued this
line of testinony by asking foll ow up questions which woul d
requi re additional answers based on inadm ssible hearsay. *°
Thus, this error is not preserved for judicial review Even if
we were to consider this error, we would deem the adni ssion of
this evidence to be harm ess error. Meadows conceded that the

i nper m ssi bl e hearsay testinony was cunul ati ve of other

39 On cross-exani nation, Meadows asked Dr. Conpton whether T.H. stated

whose bed she went to sleep in that night and what she and Meadows
bought at Wal-Mart after they left the bar but before they went to
his sister’s house.

-20-



evi dence. And the adm ssion of inadm ssible hearsay testinony
that is cunulative is harm ess error.*°

Meadows did object to part of Dr. Conpton’s testinony:
his expert opinion testinony that T.H s physical injuries were
“consistent with” her account of the sexual assault.
Dr. Conpton specifically stated that the bruises on her neck
were consistent with being choked, the bruises on her body were
consistent with being forcibly restrai ned and pi nned down, and
the linear abrasions radiating fromher vagi na were consi stent
with blunt force trauma that could result fromforcible sexual
i ntercourse.

Meadows asserts that Dr. Conpton’s testinony that
T.H '’ s injuries were consistent with the events of the sexua
assault as she described them“leads inextricably . . . to a
conclusion that [she] was telling the truth, thus she was raped
and Joey Meadows was the culprit.” He asserts that this was
i nproper expert opinion testinmony on the ultimate i ssue of

guilt. Meadows cites Newkirk v. Commonweal th** for the

proposition that such testinony is barred: “[Where the

determi nation of credibility is synonynous with the ultimte

0 See Wiite v. Conmmonwealth, 5 S.W3d 140, 142 (Ky. 1999),
Patterson v. Conmonweal th, 555 S.W2d 607, 609 (Ky.App. 1977).

“1 937 S.W2d 690 (Ky. 1996).
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fact of guilt or innocence, expert opinion is inadm ssible.”*

But Meadows fails to consider that the Kentucky Suprene Court

more recently held in Stringer v. Conmonweal th*® that it was

“depart[ing] fromthe ‘ultimate issue’ rule.”* The Court
expl ai ned as foll ows:
The real question should not be whether the

expert has rendered an opinion as to the
ultimte issue, but whether the opinion

“Wll assist the trier of fact to understand
the evidence or to determne a fact in
issue.” GCenerally, expert opinion testinony

is admtted when the issue upon which the
evidence is offered is one of science and
skill and when the subject matter is outside
t he comon know edge of jurors. Presunmably,
jurors do not need assistance in the form of
an expert’s opinion that the defendant is
guilty or not guilty. However, they usually
do need the assistance of a nedical expert
in determning the cause of a physica
condition in order to understand the

evi dence and determine the ultimate fact in
i ssue.

At issue in Stringer was whether the trial court properly
admtted a gynecologist’'s testinony in a child sexual abuse case
that his physical findings froma vagi nal exam of the all eged
victimwere consistent wwth sonething being inserted into the

victim s vagi na and consistent with the history of sexual abuse

2 1d. at 694,
3 956 S.W2d 883.
“ 1d. at 891.

% |d. at 889-890 (quoting KRE 702, citations onitted).
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whi ch she gave the doctor.* The Supreme Court held that this
was not the equivalent of testinony that the defendant was
guilty but, rather, testinony relevant to determ ning that the
ultimate fact at issue was nore probable.* Because the Court
determ ned that the opinion “concerned a subject peculiarly

wi thin the know edge of a trained physician and was likely to
assist the jury in determning whether [the alleged victim had
been sexual |y abused” by the defendant, it held that the

testi nony was adni ssi bl e. 48

We can find no neani ngful

di stinction between the testinony at issue in Stringer and
Dr. Conpton’s testinony that his physical findings regarding
T.H were consistent with the history of sexual assault which

she recounted to him Therefore, we hold that the trial court

did not err in admtting this evidence.

DI SPOSI T1 ON

Havi ng determ ned that Meadows has not identified any
reversible error or abuse of discretion by the trial court, we
affirmhis judgnent of conviction.

ALL CONCUR

% 956 S.W2d at 889.
7 1d. at 891.

% 1d. at 892.
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